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ALLUVION AND DILUVION. 

SECTION 4, Clause Second. 

4. Second . — The above rule shall not be considered 
When river by sudden applicable to cases ill wliich a river, by a 
sects estate. Sudden change of its course, may break 

through and intersect an estate, without any gradual en- 
croachment, or may, the violence of stream, separate 
a considerable piece of land from one estate, and join it to 
another estate, without destroying the identity and prevent- 
ing the recognition of the land so removed. 

In such cases the land, on being clearly recognized, 
shall remain the property of its original owner. 

The action of a river producing the change indi- 
cated by the above words of Clause 1 1 , Section 4 of 
Regulation XI of 1S25 is called Aviihion according to 
the Roman Law. Under the Roman Law, Avulsion is 
the second mode of accession of propeity. (See “Classi- 
fication of Accessions" p. 213 ante). The law on this 
point is laid down by Justinian in his Institutes in 
the following words But if the violence of a river 
should bear away a portion ot your land, and unite it Jus-Unian. 
to that of your neighbour, it undoubtedly still continues 
yours. If however it remains for a long time united to 
yOur neighbour’s land, and the trees, which it swept 
away with it, take root in his ground, these trees from 
that time -become part of your neighbour’s estate’’(i). 

It happens often that when a large mass of land is 
carried away from one side of a river to the other, it 
remains quite possible to detach it, and consequently. 


(i) Institutes of Justinian by Sanclars, p. 99. 
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Colquhoun. 


the mass thus transferred continues to be the property 
of the oiiginal owner. This is evidently an exception 
to the general rule of alluvion. But if the portion thus 
cairied away becomes inseparable in the manner des- 
cribed in the above text, it becomes part of the estate 
to which it is united, and thus Avu'sion is considered a 
second mode of acquisition of land. 

The law on the above point has also been stated by 
Colquhoun in his Roman Civil Law in these words; — 
“ The word alluvion implies, however, a gradual incle- 
ment in which it differs from avulsion which is 

a violent separation of a piece of ground by the force 
of a river, and its annexation to the property of anotlier 
and neighbouring estate, in which case it belongs tc the 
previous owner ; until by length of time, and without any 
measures taken to prevent it, they cleave together and 
become firmly united. This may to some extent be 
demonstrated by the fact of a tree fixed in a piece of 
ground which was torn away, spreading its roofs into 
another part"(i)- 

Thus, according to the Roman Law, Avulsion will be 
considered as a mode of accession of property only 
when the land carried away is lost to the original owner 
by lapse of time, and he not having taken any measures 
to prevent the land transpoited from being firmly 
united to the estate to which it is transfeired. An evi- 
dence of coalescence of the transported land with the 
estate to which it is united will be afforded by the fact 
of a tree fixed in the torn away land, spreading its root 
into the estate to which it is carried away. Hence, it 
appears that the test adopted under the Roman Law to 
determine whether an accession had been gained by the 
above mode, was the inseparableness of the one from 
the other. 

The law on the point under consideration seems 


(i) A Suminary of ihe Roman Civil Law by Colijuhouii § 9S1. 
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to be more specific under the Fiench Civil Code, where 
it is laid down thus : — “ If a river or a stream, navi- 
gable or not, carries away by a sudden violence a con- 
siderable and distinguishable part of a field on its 
banks, and bears it to a field lower, or on its opposite 
bank, the owner of the part carried away maj- reclaim 
h s propeity, but he is required to make his demand 
within a year ; aftei this interval it is inadmissible, unless 
the proprietor of the field to which the part carried 
away has been united, has not yet taken possession there- 
of" (i). 

It follows from the passage, just quoted, that under the 
French Law, the rule stated above applies to navigable 
and non-navigable rivers or stieams. The claim for 
possession of the traiispoited land should be made 
within one year, otherwise the claim will be barred after 
that interval. If possession in the meantime is not 
taken by the owner of the field to which the transported 
land is united, the claim may be entertained after the 
period of one year. 

In England, the law on the subject of Avulsion does 
not appear to have been judicially determined, and the 
opinion of the text-writers who seem to follow the 
Roman I.aw, is not very instructive on the subject. 
References given below maj' bs considered as throwing 
some light upon the question. 

Lord Hale in stating his view touching islands 
arising in the sea, said thus : — “ But this is to be under- 
stood of islands that ar3 newly made ; for if a part of 
the arm of the sea, by a new recess from his ancient 
channel, incompass the land of another man, his pro- 
perty continues unaltered.”( 2 ) 

While treating of the Title by Occupancy, Blackstone 
stated the law of England on the point in the following 


Code 

Xiipolcon, 


Law of 
England* 


Lord Hale. 


Blackstone. 


(1) Code Napoleon by R. S. Richards f 559* 

( 2 ) Hale “De Jure Maris,"” Cap. VI, 
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words: — In the same manner if a river, running be- 
tween two lordships, by degrees gains upon the one, and 
thereby leaves the other dry ; the owner who loses his 
ground thus im-perceptibly has no remedy ; but if the 
course of the river be changed by a sudden and violent 
flood, or other hasty means, and thereby a man loses his 
ground, it is said that he shall have what the river has 
left in any other place, as a recompense for this sudden 
loss.” (i). 

Kelly, C. B. In the case of the Mayor of Carlisle v. Graham (2), 

Kelly, C. B., delivering the judgment of the Court, ob- 
served as follows ; — “ All the authorities, ancient and 
modern, are uniform to the effect that if, by the iirup- 
tion of the waters of a tidal river, a new chan- 
nel is formed in the land of a subject, although 
the rights of the Crown and of the public may come 
into existence and be exercised in what has thus be- 
come a portion of a tidal river or of an arm of the sea, 
the right to the soil remains in the owner, so that if at 
any time thereafter the waters shall recede and the 
river again change its course, leaving the new channel 
dr}’, the soil becomes again the exclusive propei ty of 
the owner, free from all rights whatsoever in the Crown 
or in the public.” 

It appears from the judgment of the Privy Council, 
» in the case of Ritraf Kunwar v. Sarfaiaj Kumvat (3), 

that the above observations of Kelly, C. B., were quoted 
by their Lordships as laying down the English law on 
the point, and with reference to the above passage, it was 
further observed by their Lordships in the same case, 
that although the specific reference in that case was 
to a tidal river, yet the principle was equally applicable 
to a non-tidal river. 


(1) Blackstone’s Commentaries, (Real and Personal Proper!}) Book II, 


liy James Stewart, § 262, 2nd Edition. 

(2) L. R. 4 Es. 361 (368). ( 3 ) I, L. R. 27 All. Css (<569)- 
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111 America, it lias been said tlial Avulsion is where, 
by the immediate and manifest power of tlie stream, the 
soil is taken suddenly from one man’s estate, and carried 
to another ; and thereb}' a property is only constituted 
by acquiescence , for it belongs to the first owner, unless 
it shall continue on the other’s land for so long a time 
that it cements and coalesces with the soil. If the im- 
petuosity of a river should sever a pait of your estate, 
and adjoin it to that of yom neighbour it is certain that 
such part would still continue yours, (i) 

It would seem that the law in America relating to 
avulsion is drawn from the Roman Civil Law. A property 
by the process of avulsion according to the law of that 
countiy, is constituted by acquiescence. This evidently 
means that if the owner of the land which is carried 
away by the sudden irruption of a river to his neigh- 
bour’s estate, does not lay claim to it, it will then be 
taken that such owner has relinquished his right to such 
liiid, which, by lapse of time, becomes the property of 
the neighbour The test of coalescence of the severed 
land with the neighbour’s estates is also a condition which 
the American law requires to be fufilled before such 
land is considered an accession to it. So long as such co- 
alescence i.s not effected, the ownei’s right to the severed 
land continues. 

.As for the rule of the early Hindu Law relating to 
the topic under notice, reference may be made to 
the discussion under the head of “ Fiovisions of Hindu 
Law” (2), where the original texts of Hindu Law on the 
subject have been cited. 

Now turning to the Regulation, it will be seen that 
Clause Second of Section 4 has been enacted as an ex- 
ception to the general rule of accretion contained in the 


(1) Angell on Watercourses § 6o: Trustees of Hopkins Aeademy v. 

Dti'kttisott, 9 Cush 544> 

C2) See pp. aniOs 


haw of 
America. 


Hindu Law. 


Regulation 
XI of 1825. 
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First Clause. By Clause II, it was intenrleH to make 
provisions for ca.ses, in which a river, by a sudden change 
of its course, severs a part of an estate, and witlvout des- 
troying its identity or preventing its recognition, joins it 
to another estate. The portion of an estate thus severed 
altliough joined to another estate is not an accession to 
the latter estate under the Regulation. According to the 
Roman, French, English and American laws, Avulsion as 
stated above has been regarded as a mode of accession of 
land. But, under all systems of law the ciicumstance under 
which land severed would, or would not, be an accession 
having been set forth clearly, the above distinction 
does not seem to be worthy of serious consideration 
Whether the one or the other aspect be taken, that is to 
aaj’, whether Avulsion is taken as an exception to the 
rule of accretion, or as a mode of accession, the practical 
effect comes to the same thing, namely, that the rule of 
Avulsion applies under certain specified conditions of 
things according to all systems of law, including the 
law declared by the Regulation. 

It is, therefore proposed to consider first the cases, 
where the contest was between the opposing claims of 
Accretion and Avulsion, under the following heads : — 

" A sudden change of its course " may “join it 
to another estate” 

Avulsion" I'l Bundhoo Singh v Syud H ossein Alee (i), a claim 

to an accretion was advanced b}- the proprietor of an 
estate on the southern bank of the Ganges on the 

Syed Hossein, ground that the accretion having formed on the 
south of the channel belonged to his estate, and it 
was decreed in his favour by the lower Court. On 
appeal to the Sudder Dewany of Calcutta, it was held 
that the land in dispute which originally accreted to 
the estate of the defendant on the northern side of the 
river, was transferred to the plaintiffs side by the sudden 

(i) (1859) Cal. S. D. Rep. 1353, 
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change of the course of llie channel now flowing to the 
north of the disputed land, and that the accretion being 
recognisable as part of the defendant’s estate by the 
ptima facie evidence of possession by his ryots, the case 
came under Clause II, Sec. 4 of Regulation XI of 1825. 
See also Rat Manik Chawl v. Madhot am (i). 

A river while changing' its course may en- 
croach upon or submerge a piece of land and 
then “join it to another estate. ’’ 

In the case of Mussumat Imam Bandiv. Htirgobind 
Chose (2), the plaintifif who w'as owner of A'Icuza Akbar- 
poor on the noithern side of the Ganges claimed the 
land which was annexed by the action of the liver to the 
defendant's Mouza Raipoor Hussun on the southern side 
of the river, on the ground that the land in dispute 
formed part of mouza Akbarpoor (which according to the 
plaintiffs case was bounded on the north by Raipoor 
Hussun, which description placed the boundai y of Akbar- 
poor to the south of the Ganges.) The Court of first 
instance gave a decree in favour of the p'aintiiT, but on 
appeal to the Sudder Dewany of Calcutta, the above 
decision was leversed in consideration of the facts that 
the lands in suit were submerged by change of the course 
of the river Ganges and reappeaied after several ^'ears 
on the defendant’s side, and that the defendant had been 
in possession of these alluvial lands attached to his 
mouza. Thus, according to the decision of the Sudder 
Dewany, the claim of the plaintifif was baried by limita- 
tion, and the lands having formed as alluvial accretion 
to defendant’s mouza, became property of the defendant 
.by the law of accretion. This decree, on appeal to 
the Privy Council, was reversed upon the grounds fust, 
that the question of limitation not having been put in 
issue by the pleadings could not be alleged to operate 

(i) 13 JIoo. I. A. I . 3 B. L. R. (P. C ) S • II Sulh. W. R. (P. C ) 43. 

(3! 4 Moo. I A. 403 : 7 Sulh. W. R. 67 (P. C.) 


Imam Bandi 

V. 

Hurgobiud, 




JagfU SingA 

V. 

Brijnaih, 
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upon the case, and secondly, that the Court had mis- 
taken the question, in supposing it one of alluvion, the 
point at issue being one of boundaiy only and that the 
plaintiff had made out his title to possession. 

Under ordinary ciicumstances, the alluvial lands 
which were the subject-matter of the above suit, after 
submergence and subsequent reappearance on the side 
of the defendant, would have been a case of avulsion ; 
but their Lordships of the Judicial Committee applying 
the theory that inundation would not effect a change of 
ownership, held that the lands which reappeared after 
submergence on the side of the defendant continued to 
be the property of the plaintiff as being included in his 
mauza of Akbarpoor. 

In ynggot Singh v. Brij Nath Kunwar (i), the 
appellant who was proprietor of a village called Mur.va 
on the east bank of the river Gogra brought a suit, 
claiming land measuring 2058 bighas of alluvial lands 
annexed to his side of the river, against the defendant 
(respondent) who was owner of a village called Randa 
on the west bank of the river Gogra, flowing from 
north to south. In 1866, which was the commence- 
ment of both parties’ rights, the river Gogra was flowing 
in a course which intersected Randa, and the portion 
of Randa, which was carried to the eastern bank lay 
between the river and Murwa. Then, in 1885, the river 
began to work its way eastwards, with the result that 
it came to have on the western bank of its new course, 
not only all of Randa that had formerly been on its east 
bank, but also some part of Murwa. While this situa- 
tion of things lasted, the disjoined part which came to 
the side of Randa was taken possession of by the (de- 
fendant) respondent. But the Gogra did not long ad- 
here to this course, and soon began to recede to the f 
west; and by 1891 it once more had to its east, not 


( i) I L. U. *7 Cal. 768 (P. C.) 
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k, 

only the whole of Murwa but also the 2058 bighas of 
land intei'venning between the river and Murwa which 
was the land in dispute and which the appellant in his 
plaint admitted to have been historically part of Randa» 
For a time during the wanderings of the river the land 
was submerged, and it emerged on the plaintiff’s side 
in an altered form not capable of being identified, as 
alleged by him. 

Upon these facts, the Subordinate Judge of Baraich 
gave the plaintiff a decree, holding that the land in suit 
was added to the plaintiff’s village Murwa by gradual 
accretion. On appeal to the Judicial Commissioner, 
that decision was reversed, and that Couit held that it 
was not a case of “gradual accession ’’ within the mean- 
ing of Regulation XI of 1825, but a case in which land 
transferred from one side of the river to the other, 
by a change of its channel in the course of years. On 
appeal to the Privy Council, their Lordships affirmed 
that decision, and with reference to the above men- 
tioned facts they said thus ; —“These being the facts, 
it is manifest that the case does not fall within the well 
known chapter of law which treats of the formation of 
new land, through the gradual and imperceptible wash- 
ing up of particles by a river or the sea. Nor have we 
even to deal with the more complicated case in which 
a piece of land is first disintegrated by water action, 
and thereafter reintegrated or reformed by water ac- 
tion. The only note of similarity to alluvion to which 
the appellant could point was that the process of 
change was so far gradual ; but this means merely 
that the river took several years to change its course. 
Now the mere fact that a change in a river’s course has 
placed land belonging to A in contiguity to the lands of 

1 B could never deprive A of the lands and transfer them 
to B. And the proposition maintained by the ap- 
pellant is by several steps nearer than this to paradox } 
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for he contends that if after temporal y aberration a 
river at last leaves the land of A in statu quo ante it 
must be held to be an accession to B, his next neigh- 
bour. It is superfluous to say that neither the statute 
law of India nor the general principles of jurisprudence 
lend the lightest suppoit to such unreasonable con- 
clusions.” In another part of their judgment, in the same 
case, their Lordships observed ; — “What seems really to 
underlie the appellant’s claim is a crude ides that because 
the respondent once h d possession of that part of 
-Murwa, which for the time was transferred to the west 
side of the river, therefore the appellant ought now to 
have in proper' y the 2,058 bighas belonging to Randa. 
No attempt was made to formulate this as a legal pro- 
position.” 

In the case of litlraj Kunwar v. Sarfaras Kunwar 
(i), the appellant sued to recover possession of a large 
extent of land which she claimed .rs an accretion to her 
estate of Kamj'ar lying on the south side of the river 
Gogra, a non-tidal river, by reason of a change in the 
channel of the river, the effect of which as stated 
in the plaint, was that “the northern channel receding 
gradually to the north, the said land was added to 
Kainyar as alluvial accretion towards the south of the 
said channel.” It was found by the Piivy Council that 
the predecessors of the respondents who owned the 
northern side of the channel, were the original owners 
of the land claimed , that there had been no slow and ‘ 
gradual pushing northwaid of the northern boundary 
of the appellant’s land although land in suit was inter- 
sected and submerged by water : and that there was 
still a channel of the river between the propeities of 
the appellant and respondent, although the main stream 
shifted to the north. Upon these findings it was held 
that it was not a case of accretion by gradual, slow, 


(I) I. I,. R. 37 AH. 65s : 9 Cal. W. N. 889 ; 2 Cal. L. J. 1S5. 
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and impel ceptible means when the accreted land would 
belong to the owner of the adjoining land ; but the 
principle applicable to it was that laid down in para- 
graph 2 of section of Regulation XI of 1825. In that 
case, the learned counsel for the appellant contended 
that, whoever may have been originally entitled to the 
land, it had gradually accreted to appe lant’s property 
by an alteration in the course of the river, and therefore 
by the law of accretion, it belonged to the owner 
of the adjoining land. Upon this point their Lord- 
ships observed : “Here is no question of a gradual and 
slow process of acquisition to be measured by the inch 
or the foot or the 3’ard ; here land to the extent of 
more than two thousand acies is claimed, not on the 
ground that the action of the river has been slowly 
and graduallj' to push forwird the northern boundary 
of the appellant’s land, but that the northern channel 
of the river, however it may shift, must be taken to 
be that boundary. Nor is it the case here that the 
land laid bare by the alteration of the river’s course 
adjoins the land of the respondent , on the contrary, 
the evidence is that there is still a channel of the liver 
between the two properties, although the main stream 
has shifted to the noith.’’ 

In the case of Rat Kt ishna Chandta v. Saidan Bibi 
(i), the plaintiff instituted the suit foi recoverj' of certain 
land belonging to village Poha on the north-east bank 
of the river Gomti which was submerged and after 
remaining submerged for not a very long period, 
re-appeared again. On its rc-appearance it was found 
to be on the opposite side and adjoining village Tatar- 
pur on the north-west bank of the Gomti. 1 he plain- 
tiff’s case was that the land in suit was cut off from 
his village by a change in the course of the river. The 
defend.int, on the other hand, admitting that the land 
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(I) 1 . L. R. 28 All 256. 
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in dispute formerly belonged to the plaintifFs village, 
alleged that the change in the course of that river 
was gradual and that they acquiied the land by gradual 
accretion. Upon the above facts the subordinate Judge 
of Gorakhpur dismissed the suit of the plaintiff holding 
that the state of things indicated a “gradual accession” 
to the defendant’s village within the meanings of cl. i, 
section 4 of Regulation XI of 1825. On appeal to the 
Allahabad High Couit that decision was reversed and 
the suit was decreed. In delivering the judgment 
Stanley, C. ]., & Burkitt, J., in one part of it, obseived : 
“The learned Subordinate Judge seems to think that if a 
considerable tract of land adjoining a stream is sub- 
merged and cut off in the course of a month or two, 
and, when the water has subsided, the couise of the 
stream is found to have been diverted and the land 
emerged on the opposite bank of the stream, the acces- 
sion thus cieated is gradual.” And in another pait, the 
learned Judges said : “The evidence inclines us to think 
that, though the Gomti frequently overflowed its banks 
from the year 18S1 onwards, there was no actual change 
in the course of the stream until in the great flood of 
l8gr the river forced a new passage through the land 
in dispute. This could only be discovered when the 
water subsided. VVe have no hesitation, theiefoie, in 
coming to the conclusion that the defendants respon- 
dants did not acquire title to the property which they 
claimed by gradual accession. It was by a sudden 
change in the course of the Gomti that the land in dis- 
pute emerged on their side of the river.” In this view 
the appeal was allowed. 

“May break through and intersect” or 
“separate”: — Under ordinary state of things, the 
action of a river denoted by these words in Clause II, >1 
can be well understood, but the physical conditions of 
the country where changes in the river system are 



SEC. 4 , CL- II ] AVULSION UNDER THE REGULATION. 339 

almost normal, and where changes occur almost with 
“cataclys?nil suddenness'' render it necessary to consider 
ho.v far those expressions are applicable to the 
class of cases which have been cited above. It will be 
evident fiom the facts of the above decided cases 
that submersion of the land on one side of the bank 
and its subsequent re-appeaiance on the opposite side 
have been held to come under the physical changes 
indicated by the above woids. It may be said that 
physical changes contemplated by those expressions have 
reference to the firm land as well as to the land under 
water, although expressions like ‘‘sudden encroachment” 
or “sudden submersion or inundation” are not there. 
But the use of the expression “without any gradual 
encroachment” in Clause II may be taken to suggest 
that the cases of “sudden encroachment” or “sudden 
submergence” followed by “breaking through,” “intersect- 
ing,” or “separating” of land by the action of the river 
are contemplated by the woids of that clause. In the 
case of 3^a^go( St (see p. 25 \ ante') where the land 
after submersion emerged on the opposite side, it was 
held that the principle that a change in a liver’s course 
which places the land of A in contiguity to the land of 
B, can not depiive A of the land and transfer it to 
B, u?as applicable. The decision in Rni Krishna 
Chanira, (see p. 33/) cited above, may be taken as a 
case in point in support of the view that the physical 
processes denoted by the words “break through and 
intersect” or “separate” have reference to the firm land 
as well as to the land under water. This case may, also, 
be taken as an instance bordering between Accretion and 
AUttlsi-n. The finding of the court below in that case 
appears to be this that a considerable tract of land 
adjoining a stream was submeiged and cut off in the 
course of months, and when the water had subsided, 
the course of the streams was found to have been 
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diverted, and the land in dispute was seen to have 
emerged on the opposite bank of the stream. Under 
tliese circumstances the Court below held that this was 1 
case of “ gradual accession" to the opposite side, but the 
High Court of .-Allahabad reversed that decision, holding 
that this was a case in which land, after being separated 
from one village by a sudden change of the river’s 
course, re-appeared on the side of the opposite village. 
But the nature of the evide.ice which the High Court 
had before it showed that the land was cut off from 
the village in question from time to time, although the 
last flood was considerably great and sudden, (see pages 
260-261 of the Report). 

Thus the decisions, cited above, evidently show that 
the cases of submersion of land on one side of the river 
followed by its subsequent re-appearance on the opposite 
bank, have been generally considered as covered by the 
provision of Clause H, Sec. 4 of the Regulation. 

“Without any gradual encroachmont" — Tliese 
words are to be understood as qualifying the circums- 
tance of a river breaking through and intersecting an 
estate. “ Breaking through ” and " intersecting ’’ by a 
sudden change of the course of a river, in order to come 
within the meaning of Clause II, must be such that the 
physical processes involved, may not amount to “ gra- 
dual encroachmeut ’’ by the river, while changing its 
course ; in other words, the “ breaking through ’’ and 
“ intersecting ” must not be the result of gradual, 
encroachment by the river. This is the plain meaning 
of the above words of Clause If, Section 4. Now, turn- 
ing to the decided cases it will be seen that, in cases 
where submergence of land on one side of the rivet w-as 
followed by re-appearance of the same on the 
opposite side, and identity between the two was es- 
tablished, the principle involved in Clause 1 1 , Section 4, 
was applied without any special investigation of the 
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point, whether the encroachment by the river in any 
particular case was sudden or gradual (i). In fact, the 
identity was the only test that was kept in view in 
those cases, irrespectve of the fact whether “ breaking 
through and intei secting ” washy sudden or gradual 
encroachment (2). [See also under “Encroachment” 
pp. 136-137 In some cases, it was argued that the 

change caused by the river was gradual, inasmuch as 
suffi-ientl)' long time intervened between the submer- 
gence and rea[ipearance of the land on the opposite 
side; but the decision in those c ises, turned upon the 
determination of the point, whethet or not, the reform- 
ed land on the opposite side cou d be treated as an 
accretion to that side, the orignial ownership of the 
land before submergence hailing been proved ; and in 
those cases it was also assumed that the original 
ownership continued upon re-appearance on the oppo- 
site bank, 

The following cases may be leferred to in support 
of the view . — -In the case of yaggot Singh v. iftijnath 
Kunwar (3), the attention of their Lordships of the 
Judicial Committee was drawn to the fact that the 
change produced by the river was gradual, but not- 
withstanding that, the principle of the Clause II was 
held applicable. (See pp. 334-335 antei) 

In the case of Rai Krishna Chandra v. Saidan Bibee 
(4), the diluviation of the land on the plaintiff’s side of 
the river commenced in iSSi, and the process of cutting 
awa3's of the land went on till 1891, after which period 
the land re-appeared on the defendant’s side. It was 
contended on behalf of the defendant that the river en- 
croached upon the plaintiff’s village graduallj', in con- 
sequence of which the land in dispute was transferred 

(1) ffa^suhai v T.ootJ' Ah, L. K, 2 Ind, Ap, z8- 

( 2 ) IfttatH Haitdt V, Jitcr^bind, 4 Moo. I. A. 403* 

( 3 ) I L. R 27 Cal. 758. ( 4 > I- L* R- 28. All.. 256(261). 
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to the defendant’s side and thus it was an accretion td 
his estate ; but this contention was overruled and it was 
held that the case was to be governed by Clause II, 
Section 4. With reference to this case it is to be noted 
that not only the identification of the land was estab- 
lished, but there was also a finding that the land em- 
erged on the opposite side by a sudden change of the 
river’s course. The pioposition of law laid down by their 
Lordships of the Judicial Committee, in the case of 
Harsuhai Sing v. Syud Looif Alt Khan (i), was rather 
very broad and it might as well refer to the case of 
avulsion. In thet care, while restoring the original 
judgment of the Tria Court of Patna, their Lordships 
said ; — “The land which is the subject of the present suit 
was sub-merged, and when it first became free from 
water and reappeared, it adhered to, and adjoined the 
estate of Ramnuggur and prima face the accretion was 
to that estate j but upon an inquiry made by the Judge 
of Patna, who went to the spot, heard evidence, and 
took great pains to survey the district, he came to the 
conclusion that the submerged land, although it had 
reformed close to mouzah Ramnaggur, was, in point of 
fact, land which belonged to mouzah Muteor, and that 
there were means by which he could identify, and did 
identify, the land as having been, before its diluviation, 
part of that mouzah. He found those facts, and applying 
the law as he understood it to the facts, namely, that 
when sub-merged land can be identified upon its re-ap- 
pearance as belonging to a particular estate, the proprie- 
tor of that estate is entitled to it because in truth he had 
never lost his land, the land was always his, and the 
difficulty of identification being removed by evidence — 
the land being in fact identified, — there was no leason 
why the property should not be regained by hi.n.” The 
view expressed by the Trial Judge was thus approved 
(i) 23 Snth) W. R. 8 ; 14 Beng. L. R. 168 L. R. 2 Ind. Ap 28. 
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by their I-orclships of the Privj' Council, in that 
case, and the law was further discussed in the fol- 
lowing words : — “ The question of law involved in 
these decisions, which is a very important one, was 
brought before this Committee, in a case of Lopis v. 
Muddun Mohiin T hakoor (13 Mo. I. .A. 467), in whicli the 
principles which should govern cases of this description 
were verj' fully discussed and elucidated, with the result 
that it was laid down by the authoritj’ of this Com- 
mittee that wliere land which has been submerged re- 
form and can be identified as having formed part 
of a particular estate, the owner of that estate is 
entitled to it.” 

It may be noticed that the decision in Lopes's case 
refers to land reformed upon the site, but in the 

judgment of the case of Hut sukai Sing, theie is no 
mention that the land in dispute reformed on the oi i- 
ginal site ; on the other hand, tlie finding that the land 
on its reappearance adheied to, and adjoined to tlie 
estate of Ramnugger goes to show that it was not a case 
of reformation in situ. At anj' rate, the pioposition 
of law stated above has been laid down so bioadiy that 
it can be taUen to refer to refomation in situ as well as 
to land which rc appears or refoims after submeigence 
on any site whatever. The law will applj when the 
identity is established, whether it be a case of re for- 
mation in situ, or a case of reformation or re-appeai ance 
of diluviated land on the opposite side ; and in the latter 
case, it would seem from the report of the decided cases 
that no investigation of the question as to whether the 
diluviation w'as the result of encroaclimcnt by a sudden 
or gradual change of the course of the liver, was con- 
sidered necessarj’, in view of the fact that the leformed 
land was identifiable and recognizab'e. 

In the case of Ritraj Kinnvat v. Sat faras Kiinwar (1), 
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where the principle declared by Cl. II, Sec. 4 was 
applied, their Lordships of the Judicial Committee 
observed as follows : — “Presumablj’ land situated in the 
Respondent’s villages would belong to the Respondent 
whether covered by water or not, and how'ever it might 
be intersected by the river in its devious course fiom 
year to year.” 

But, in those cases of contest betw’een Aviihiof and 
Accietion, w'here the land reformed w'as not capable of 
being identified or recognized, a finding was arrived at 
that the diluviation was the result of giadnal en- 
croachment by the river, while changing its comse. In 
the case of Puhlwan Singh v. Mahai nja Mohcssur 
Singh (i), the High Court of Calcutta in overruling the 
plea of the defendant who set up a claim to the 
land in dispute under Cl. II, Sec 4, Reg. Xl nf 1825, 
said : — “ We have, therefore, come to the conclusion that 
the river went through various changes of its channel at 
different times, but that these changes were gradual, and 
caused, as a natural consequence, alluvion ; that these 
changes were not abrupt leaving lands capable of iden- 
tification, for, if such had been the case, the beds of 
the river in its various clianges of course would be still 
traceable on the spot, wdiich is not the case.” 

In the case of Cknngar v. Bahadoot Singh (2', which 
was a suit for the determination of the piopi ietoi^hip of 
land transferred from one side of a river to the other by 
the action of the stream, and wheie it was found that 
the land was carried away gradually, year by year, and 
that no buildings, trees, or pillars w’ere left by which it 
could be identified, it was held by the Punjab Chief 
Court that the land (in the absence of any well-defined 
custom to the contraiy) must be consideied an incre- 
ment to the estate to which it was transferred, and that 

(1) Siitli, W. U. (Gap. No. 18641, p. 191. 

(2) 1S6S Punj, Rec. No. 47. 
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it could not be identified by laying down the survey 
boundaiies. 

Now, having regard to the findings in the cases, cited 
above, it would seem that the real test that is to be kept 
in view to determine tlie application of Clause 1 1 , Sec. 4, 
is the identity and recognition of the land which emerges 
on the opposite bank after submeision. Whether the ori- 
ginal encioachment b3' the river is gradual or not, would 
not seem to affect vet)’ much the question of the appli- 
cibilit}' of Cl. II, when the identity of the land as forming 
part of the estate from which it is severed, is established. 
If a river hy gradual encioachment breakthrough and 
intersect an estate, and the intersected portions of such 
estate be capable of identification and recognition, they 
will continue to belong to the original owner, as will ap- 
pear from the following obsei vations of the Privy Council, 
in the case of J-aggot Sing v. Bnj Nath Kunwar (1) : — 

“ The only note of similarity’ to alluvion to which the 
appellant could point was that the process of change 
was so far gradual ; but this means mere!)’ that the 
river took several j’eais to change its course. Now the 
mere fact that a change in a rivet’s course has placed 
land belonging to A in contiguity to the lands of B 
could never deprive A of the lands and transfer them 
to B.” (See also pp. 334-335 ante'). It would be evident 
from the view thus e.xpressed by their Lordships that, 
if land be separated from one estate and joined to 
another by a giadual change of the course of a river, 
the principle of Cl. II, Sec. 4 would apply, when its 
identity is established. 

The view taken above may render the words “ with- 
out any gradual encroachment ’ used in Cl. II, Sec. 4, 
destitute of any significance. This is due to the confused 
state of the law. The proposition that if a river 
gradually' submerges an estate, that is to say', if a river 
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(I) I. L..R 27 Cab 76 S» 
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gradually and imperceptibly encroaches upon the land 
of a subject, the land thereby occupied belongs to the 
Cl own as a converse case of alluvion, would apply to 
tills countiy in a limited sense , for land encroached 
upon b\- a river or the sea, whether suddenly or gradually, 
is to be held subject to public rights : Srinath v. Dina- 
b>ndhu{\). The question of ownership of the land 
under water does not arise, so long as it remains under 
water. It is only when the land emerges or reappears 
that the question of ownership becomes relevant. 

Again, land gradually washed away by encroachment 
of a river and reduced to the condition ol the iiver bed 
was considered to be public property at the time when 
tjie Regulation was enacted. The law on this point was 
evidently unsettled before the decision of their Loid- 
ships of the Judicial Committee, in the case of Lopes 
V. Muddin Mohan {2), which recognized the piopeity 
of a private owner in the diluviated soil. Giadual 
encioachment, as the law stands now, affects the 
ownership of a private proprietor in the land en 
croached upon so long as the land does not reform or 
re-appear (see p. 138 ante). If, after reformation or 
re-appearance, the ownership of the site is established, 
the land is restored to the original owner. [ See also 
“Diluvion, Sudden and Gradual” under Clause V, post). 

Avulsion & Diluvion : — It has been discussed 
above that the principle of Cl. II, Sec. 4, applies when 
a part of an estate is diluviated and subsequently le- 
appears on the opposite bank. Next, a question arises 
whether Clause II. Sec. 4 will apply to the case of an 
estate entirely lost by diluvion. This point was raised 
in the case of K/shub Lull Choiodhtu y v. Messns. Robert 
Watson Co. (3), decided by the Calcutta High Court. 


(0 I. L K. 42 c*l. 489 : 18 Cal. W. N. laly. 

(2) 13 Moo I. A. 467, 

(3) 1864, Suth. W. R. (Gap No.) 64. 
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While deliveiing the judgment iii'that case, Baj ley and 
L. S. Jackson, JJ., said thus ; — “The plaintiffs could only 
have claimed these lands as accietions to an estite of 
theirs ; but their estate has not only been entirelj’ lost 
by diluviop, but has actually been lemoved many j'cars 
since from the rent-roll of the distiict. Clause 2 Section 
4, Regulation XI of 1825 can not in any way help the 
plaintiffs, for that Clause refers only to cases where a 
sudden change, in the course of a stream, has broken 
through and inteisected an estate, leaving an .denti- 
fiable portion of land sepaiated by the new channel fioin 
the main body of the estate. The state of things in the 
present case is wholly different, the river having by 
gradual encroachments, carried away the whole estate.” 

“Reference has been made to a decision of this 
Court printed at page 284 of Messrs. Ha\-’s Report for 
September 1862. We do not think that that decision 
was meant to go so far as the words used might seem 
to imply. In an)’ case, the decision in questio 1 will 
not cover the piesent case, for there is no pretence of 
identify ing the lands otherwise than by alleged identity 
of situation.” 

From the lepoit of the case, referied to above, 
it is hardly’ possible to determine the facts of the 
case as found in the judgment of the Couit below, 
which the High Court affirmed. But it would seem 
to be clear that the learned Judges meant to lay down 
that the original owneiship in the land carried away’ 
to the opposite bank, as declared by Clause II, Sec- 
tion 4, is not available to a riparian owner whose 
entire estate has been lost by' diluvion, in the same 
way' as the right of accretion can not be claimed by' a 
riparian owner whose estate has been entiiely washed 
away' ; see Bhooban Mohan Sii'car v. Messrs. R. Watson 
& Co. (i). But some distinction, however, can be pointed 

(I) 1S64 Sulh. W. R. (Gap. No) 64 
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between two cases. Under the law of accretion, the 
riparian owner will have to establish gradual and 
imperceptible accession to his estate, and sueh estate 
being non-existing, he can not prove the accretion to hii 
estate. But, in the case, where diluviation and le- 
appearance oi a pai t of an estate has been held to be 
governed by the piinciple of Clause II, by leasons of 
the identification having been established, theie the 
logical consequence can be pushed to the extent 
that the same principle would apply, when the whole 
estate is diluviated and refoimed in a mannei capable of 
identification and recognition ; see Ramanath 'I Iiakoor 
v. Chunder Natain Chatvdhury (l) This is evidently 
the idea that underlay the argument advanced in the 
above case of Keshub Lnll Chatedhiirj'. But the life of 
the law has not been logic but experience ( i) 

As to the correctness of that decision the following 
points can be urged. — namely, (i) that the icmoval of 
the estate fiom the rent-roll of the Collectoiate meant 
a complete abandonment of the land . (n) that the 
diluviation having been effected by gradual encroach- 
ment of the river, it pioduced an alteration of owner- 
ship : and (iii) that the decision was passed at a time 
when the law relating to the effect of ideul iCy 0/ situa- 
tion was unsettled in this country' 

In the case of Thomas Kenny v. Sibee Siimceroonissa 
(3)1 Trevor, and Campbell, JJ. said : — "A claim to hold 
the land under Clause 2 can only be maintained by the 
old proprietors when the land used by man has not been 
diluviated, but is cut off by a change of the stieam — 
fields, trees, houses, or other surface objects remaining as 
before.” 


(1) (1864) Marshall Report, 136 s Suth. F. B. Rulings, p. 45. 

(2) Common Law by Holmes p. I. 

( 3 ) 3 Suth. W. R, 68. 
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Evidence of “ identity" and "recognition” ; — 
In the case of Hxindhoa Singh v. Sytid Hossain Alt (1), 
the land earned away was held recognisable by the 
possession of former tenants. In Puhhoan Siiigh v. 
Mahaiaja Mohessur Sin^h (2), the contention of tlie 
defendants-appellants was that the disputed lands weie 
not alluvial at all, but were what are called chukee lands, 
and that these lands were included in the settlement 
made with them b} the Ghai.cepoor Collector ; and that 
the Ganges, though it cut thioiigh the mahal settled with 
them and changed its couise seveial times, never des- 
troyed the identity of the lands. Upon this contention. 
Steer and Kemp, JJ., obseired thus: “Now, the map 
of i86o, which professes to show the diffeient courses 
which the aforesaid ri\ei has taken from time to time, 
also shows ceitain numbeis as of daghs 01 plots. If those 
plots would be identified bj compaiison with any reli- 
able chittahs 01 other settlement pioceedings, this map 
would be veiy strong, if not conclusive, evidence in 
support of the defendant's theor\ of sudden itruption 
by the river without destiuction of identity.” 

In appeal to the Privy Council it was aigucd in the 
above case of Baboo Pnhlv'nn Singh v. M nhai aja 
Moheshiiti Sin^ (3), that the Couit below was wiong in 
flaming the follov.'ing issue : — “ Whether the disputed 
lands have been giadually washed away, and have accre- 
ted on the estate of the plaintiff by obliteration of its old 
marks, or whether by the sudden change of the Ganges 
they have accreted with a continuance ofthefoimer 
mark.” And that from the framing of the issue it would 
follow that obliterations of the old marks weie consi- 
dered to be conclusive of the question of gradual accre- 
tion seP up b\' the plantifT. On this point their Loid- 

(0 (1859) Slid. I>. Rep. 1353 

(2) 1S64 Sutli. \Y R, (Gap. No) 191- 

(3) r6 SiUli W. R 5 (Privy Council). 
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ships observed that it would had been an error in point 
of law, if tlie Court below had said that it was conclusive 
of the (picstion, when the surface of the land had all been 
changed and the maiks had all been obliterated, so that 
no houses, or trees or mounds, or vestiges of boundary 
could be found, and all the surface of the land \\as 
fresh land which had been brought down b)' the liver, 
notwithstanding the fact that the channel of the livei had 
changed and had gone from one bed to another. Later 
on in the judgment of the same case, their Loidships 
further said ; — “ They (the Judges) meant merel;- to say 
that, as a matter of fact, which no doubt was a material 
fact to ascertain, theie were none of the maiks of the old 
cultiva: ion upon it which the defendants had alleged, 
If an)' marks of the old channels, or of the old houses, 
aiio of the trees, and of the old mounds, could have 
been found, that would have been conclusive against the 
plaintiif, and therefore it was a matter very material to 
be inquired into. It did not necessaiily follow, never- 
theless, that because no marks were found, therefore 
the plaintiff had proved his case, but it does not appear 
that that objection was ever taken ” 

In the case of Maharani I ndtn jeet Kooer v. Mohunt 
(i), where the point raided in appeal was, 
whether the finding of the court beloov was sufficient to 
prove the identity of the land in suit as being the pro- 
perty of the plaintiff. While affirming the view of the 
Court below in that case, Hobhouse, J., said thus : — “The 
Court fnds that khitta A fplot i) is and has been the 
property of the plaintiff, and there is no dispite before 
us but that it is so It then finds that on khitta B 
(plot 2) there was originally a house, and well — the 
property of the pre.sent plaintiff. It then finds that 
what is called a pyne or rivulet came in from the river 
and formed a disjunction between kliitta A and kliitta 


(i) 14 Suth. \V. R. 164 (civ.). 
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B, sweeping at the time the surface of khitta B ; but the 
pyne is now closed up, and the river has returned to its 
proper channel . and in the surface of khitta B there still 
remain the foundation of the house, and the well which 
are tlie marks that the lands unmistakably belonged to 
the plaintiff. So that, in fact, the court seems to us to 
have found that the substratum of the land has never 
been diluviated and is still traceable, subject only to a 
certain surface of sand which has been deposited upon 
it. This seems to ii-. to be a decision on the question of 
fact which sufficiently identified khitta B as the property 
of the plaintiff.” 

In the case of No^eudra Chtinder Ghosh v. Mahd'ned 
Esoff {y), their Lordships of the Judicial Committee 
referring to the case of Jl/ussi Imam Bundt v. Huigobind 
Ghosh (3), said thus ; — “ The former is a clear authority 
that the identity of the site may be established by maps 
and ancient documents ; although by the long submer- 
gence of the land, all external marks and means of iden- 
tification have been obliterated. It is not, however, very 
clear in that case whether the question between the 
parties was one of boundaiies of the original estates, or 
of dispute between one party claiming the land as a 
re-formation on his niiginal land, and the other claiming 
it as an accretion under the first Clause of the 4th sec- 
tion of the Regulation.” In the last but one paragraph 
of the same judgn.ent, their Loidships further observed : 
‘‘Their I.ordships are not insensible to the difficulties of 
.identification, and to the danger of encouraging claims 
of this kind on insufficient evidence. They lay down no^ 
rule as to the strictness of proof which the Courts il■^' 
India may require in such cases.” These were the obser- 
vations made bi- their Lordships of tl e Judicial Com- 
{ mittee in connection with a case in which the land was 

(1) 10 Beng. L. U. 406 : 18 Siith. W. R, 113. 

(2) 4 Moo I. 403 : 7 Sutli. TO. R 67 (I*. C.). 
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claimed as having reformed on the original site. But it 
seems quite clear that these observations are also appli- 
cable to the cases of reformed lands other than those 
reformed on the original site. 

In Rai Ktishan Chandra v. Saidan Bihee (i), the 
learned Judges of the Allahabad High Court diew their 
conclusion, relating to the identification of land which 
was submerged and subsequently reformed on the 
opposite bank, from the maps showing the course of the 
river which submerged and cut away the lands of 
Mouzah Poha from time to time, as also from the 
khasra which showed the quantity of lands diluviated 
at diffc'^ent times. 

It VI ould seem to follow from the decisions, cited 
above, that no hard and fast lule was laid down as to the 
nature of proof that our Couits of Justice would lequire, 
to establish the “identity” of the lands canied away 
from one side of the river to the other, Under oidmary 
conditions of things, land detached bodily from one side 
of the river and united to the opposite bank is capable of 
identification and recognition by old habitation®, houses, 
buildings, mounds, and marks of former cultivation, 
trees, etc. In fact, any difficulty would seldom arise in 
cases of avulsion, when a river separates a considerable 
piece of land bodily from one estate and joins it to 
another without submergence or diluviation. In such 
cases, it wijl be only a question of fact to inquire whether 
the portion separated bodily was, or was not, a part of a 
particular estate and this can be determined bj' direct 
oral testimony (2). But, in those cases, where complete 
submergence of land on one side is followed by subse- 
quent re-appearance on the opposite bank, with obliter- 
ation of all external marks which would liave been 
otlie wise preserved but for submergence or diluviation 

(1) I L. R. 28 All, 256(258), 

(2) .Vaiara/lee Indtayeet Y. RIohunt /amnA Das, I4 Suth IV. U. 164. 
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of it, it would be a question of inference to be drawn 
from the evidence oral and documentary. The decision 
in the cases, cited before, where re-appearance of land on 
the opposite bank has been held to be governed by the 
principle of Cl. 11 , Sec. 4, will evidently support this 
view. In Aiiistt. Imam Btindi v. Huigobinci (i), the 
land in dispute was inundated about the year 1784; 
it remained under water till about 1801, it then became 
partially dry, till in the year 1814, it was again inun- 
dated. After this period it once again re-appeared 
above the surface of water, and by the year 1820 had 
become very valuable land (adjoining to tlft opposite 
bank). In this case, maps and other documents were 
referred to for the purpose of determining the original 
ownership of the land, and according to the conclusion 
drawn from them it was held that the land in dispute 
belonged to the oiiginal owner. See also the c&se of 
Rai Ii)ishan Chandra v. Satdan Bibi (2). 

Omta of proving Identity or Beoognition in 
cases where the contest would be between the plaintiff 
claiming under the mle of avulsion and the defendant 
resisting the claim under the mle of accretion, the c.,nus 
is prima facie upon the plaintiff to prove that the land 
separated and j’oined to the side of the defendant is 
his, as being capable of identification and recognition as 
part of h's estate. liut, when the prima facie case is 
established by evidence cf identity or lecognition by the 
plaintiff, the oius is shifted upon the defendant to prove 
his case of accretion. (See the cases cited in pp. 334-338 
ante'). With regard to the question of onus, Mr. C. D. 
Field in his “ Unrepealed Regulations of the Bengal 
Code” added the following notes under Cl. 2, Sec. 4, Reg. 
XI of 1825 : Where 'there has been an accretion or 

accession of soil to a person’s estate, the prima facie 

(1) 4 Moo. I.;a. 403 (413). 

(2) I, L R. 28 All. 256 (360-261). 
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presumption of law is that such accretion ha^ been 
made by alluvion and not by avulsion, and the burden" 
is thrown upon the party claiming by avulsion of show- 
ing that such soil so joined has been suddenly severed 
from his own estate and been transferred to such other 
estate. And the reason of this is clear. A forcible and 
and sudden breaking away of land is an unusual pheno- 
menon and therefore the presumption from natuie is, 
that every accession of land is an alluvion until the 
contrary is establisheld” (1). 

Friuciple of Clause II, Sec. 4, applies with 
^reference to rivers of all kinds ; — While discussing 
the nature of rivers which are to be dealt with under the 
law laid down by the Regulation, it has been said that 
the rivers are to be chiefly divided into four clas.ses, 
namely, (i) tidal, (2) non-tidal, (3) navigable, and (4) 
non-navigable, (see page 21 anh). Now, a question 
arises whether the principle of law stated in Cl. II, 
Sec. 4 would apply to the cases occurring in all of the 
above classes of rivers. On principle, it seems to be 
clear that no distinction is to be made in the applica- 
tion of the above principle with reference to the nature 
of the river. Cases of avulsion may take place whether 
the river be tidal or non-tidal, and navigable or non- 
navigable. It does not appear that any such distinc- 
tion was ever suggested in the Roman, English and 
American laws. The law on this subject has been stated 
in general terms which point to the conclusion that the 
above principle is applicable to the cases of all kinds 
of rivers under those systems of law. The French 
Civil Code specifically states that no distinction is to 
be made in the application of the above piinciple of 
avulsion, whether the river be navtgaLle or non-navi- 
gable. [See p. 329 ante\. 

Turning to the Regulation itself, it will be seen that 


(1) Unrepealed Regulations of the Bengal Code l>y C. D. l-'ield, p 586. 
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there it. iiutliiiiy to buiif^e-st that Cl. II of Sec. 4, was 

not intended to apply to the ca.ses of avulsion, whether 

they be in tidal and non-tidal waters, or in navigable 

and non-navigable riveis. “Sources of contentions and 

aflfray” and “claims and disputes” may arise in lespect 

of land broken through and sepaiated in tidal or non- 

tidal wateis, as well as in navigable or non-navigable 

livers. All these were intended to be provided for by 

the law declared b3’ tl;e Regulation. In fact, if the 

decided cases, cited before, be looked into carefullj-, it 

will be found that no discussion as to the natuie of the 

river was considered lelevant in anj- of them. In 

connection with this point, what their Lordships of the 

Judicial Committee of the Pri\\- Council said in the 

oi Rttraf Kuttzcar V. Stitfaraz Kumvar (i) ma}' 

be quoted : — “It appeals to their Lordships that this is 

one of the cases provided for by the second clause of 

the fouith section of the Regulation, which enacts that 

the rule as to gradual accretion ‘shall not be 'considered 

applicable to cases in which a livei, by a sudden change 

of i s course, ma)' bieak through and intersect an 

estate, without any gradual encroachment, or may, by 

the violence of the stream, separate a considerable piece 

of land from one estate and join it to another estate 

without destroj’ing the identit)', and preventing the 

recognition, of the land so removed. In such cases 

the land, on being clearly lecognized shall remain the 

property of its original owner.’ This is in accordance 

with the English law, as laid down in the case of The Applicable 
° lo titl.il and 

Mayor of Caihsle v. Graham [(1869) L. R , 4 Ex., 361 non-tidtil 

at p. 368 ; for the passage quoted, see p. 330 ante\ mers. 

It is, perhaps, unnecessaiy to add that although the 
specific reference in that case is to a tidal river, their 
Lordships consider the principle equally applicable to 
a non-tidal river.” 


(i) I I.. K 27 All. 655. 
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"Clearly recognized”; — What would constitute' 
recognition of the land carried to the opposite bank has 
been discussed under the head of “Evidence of Indentity 
and Recognition.” (i). As to the meaning of the word 
‘‘clearly” reference may be made to what has been said 
regarding “clear” under “Clear and Definite Usage” (2), * 

“Original Owner" ; — Under this head, the persons 
who are entitled to the benefit of the rule of avulsion 
may be stated. This point does not appear to have 
been much discussed bj' our Judiciary as in the case 
of the rule of accretion. But it seems to be clear that 
the persons who are entitled to the rule of accretion, can 
also claim under the rule of avulsion when the circums- 
tances of a case justify the applicability of such rule. 
There does not seem to be any difference on principle 
in regard to the applicability of the above rules with 
reference to the persons who can claim the benefit 
under them. Cl. II, Sec. 4, is only a qualification of 
Cl. I, in other words, as it has been said before, (see pp, 
331-332 ante') the rule of avulsion has been enacted by 
the Regulation as an exception to the general lule of 
accretion declared by Cl. I, Sec. 4. Consequently, it can 
be maintained that the exception would apply to the 
cases of all who are entitled to the operation of the 
general rule, when the conditions, under which the 
rule of exception is applicable, are established. This 
view may be supported by what was laid down by 
Sir Richard Coucli, m the case of The Conit of Wards : 
V. Radha Proshad i.ing {f). In that case, the plaintiff 
respondent having failed to establish his claim upon a 
title by accretion, relied upon Cl. II, Sec. 4 of the 
Regulation to support the judgment of the Couit below. 
In overruling that contention, the learned Chief Justice 
said thus: — “Now, this Clause (Cl. 2. S. 4.) does not] 
apply in a case like the present so as to give to the 

(i) See pp. 349-353 ante. (3I See pa^e 190 ante. 

(3) 22 Snth. W. R. 23S (243) 
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plaintifT the ownership of the land, if lie has not ac- 
quired it the operation of the first clause. It is 
in fact a qualification of the first Clause, and says that 
it shall not be applicable where there is a sudden change 
in the course of the liver. The plaintiff is so far right 
in his construction that if he could sliow that the land 
which he claims liad become his piopeity by the opeia- 
tion of the fiist Clause, the second would not take it 
away from him. 15 ut th.it is verjr diffeient from the 
second Clause giving to him the property when he has 
not acquired it by accretion Ami, according to the 
law as laid down hy the Judicial Comir ittee, he has 
not a title by accretion.” 

"Then it also s 13's that, in such cases, that is of a 
sudden change in the coinse of a livei, the land on 
being clearly recognized, which was the case here, shall 
remain the prn()erty of its original owner. 'Original 
owner’ does not mean the peison \/ho naj' for a time 
have had possession of the accieted and v’ithout having 
acquired a riglit to the site of it. The original owner- 
ship must include the ownership of the site, and if the 
plaintiff has not acquired that, this Clause can not operate 
to give him a right to the land.” 

Trora the above interpretation which was put upon 
the expression “ oiiginal owner” it follows that the 
person who may claim under the operation of the rule 
of avulsion must have some kind of permanent inter- 
est in the land or estate from which “ a considerable 
piece of land” is separated. Mere temporaiy possession 
of "an estate” fiom which land may be disjoined bj'- the 
action of a river will not attract the operation of the 
rule of law laid down in Cl. 11 , Sec. 4. Thus the per- 
manenej’ of the interest of some kiml is t le test of the 
applicabilits’’ of the rule of avulsion is n the case of 
the rule of accretion. [See p. 255 ante ]. 

Exceptions to the rule of avulsion t — By sec- 
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tion 3 of Regulation XI of 1825, it has been laid down 
that the rules declared in the several clauses of section 
4, will apply subject to any local usage to the contraiy ; 
consequently, it is to be taken that the lule of avulsion 
stated in Clause II, Sec. 4 should be read subject to the 
condition laid down by Sec. 3, namely, that this rule will 
not apply if any local usage to tlie contrary is established 
The custom referred to is the deep-stream lule which 
restricts the application of the rule of avulsion While 
dealing with “ Custom and Uiage” under section 2 of 
the Regulation, it has been shown tliat in Bengal and the 
North Western Provinces, an assertion of a custom M.c 
that was made, but in no case t was established. (See 
pp. 182-186 ante). It is onl' in the Punj.ib, which 
is pre-eminently known as the and of customs, that the 
existence of such custom has been establislieJ. In 
view of this state of things onl/ the reported decisions 
of the Punjab cases are referreo to below. 

Now, in regard to the proposition that the applica- 
tion of the rule of avulsion is subject to the custom of 
the deep-stream rule, refeience may be to the case of 
Noordeen v. Fiitleh Ati (i), where a piece of land was 
carried bodily across from mouza Maboota to mouza 
£ukrialloe which was possessed b)- the defendant. It was 
held in that case that the plaintiff was entitled to that 
piece of land as the parties admitted that the case was to 
be governed by section 4 of Regulation XI of 1S25. In 
the case of Rama Shore Sing (2), it has been laid 
down by the Punjab Chief Couit that, if there be no 
local custom to the contrary, land carried away to the 
opposite bank of the liver may be followed by its 
owner, provided it be identifiab e. In that partienhr 
case it was held that there was no sufficient proof of 
a custom taking tne place o"thc lule laid dowm in Regu- 
lation XI of 1825. 


(1) (1869) I’unj. Rec. 65. 


(2) (1872) Piinj Kec i 5 » 
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In Bhanu v. Balanda & Jaljl (i), it was held that, 
in the absence of the custom of kishtibunna in that 
part of the Sutlej, the original proprietors were entitled 
to the land which was thrown up in recognizable form. 

Next, tuiyiing to the cases where the rule of avulr 
sion was abrogated by the custom of the deep-stream 
rule, reference may be made to the decision in the case 
of Sodha V. Fntteh Khnii (2). In that case, it was held 
that the kishtibunna or deep-stream rule, i. e., the trans- 
fer both of the pioprietary light and of cultivating pos- 
session followed the tiansfer of the land from one bank 
of the deep-stream to the other and that this change of 
property and cultivation took place even when the 
land was transferred bodily to the opposite bank by a 
^’udden change in the course of the stream. In Makar 
Singh V. Achra (3), the plaintiff claimed the land which 
was transferred to his side by avulsion of the Soan 
river relying upon the deep-stream lule. The defendant 
contended, inter alia, that though the rule that the 
d^ep-stream should be the boundary was prevalent 
on the Soan, the rule was only applicable to lands 
which had been transferred from one bank to another 
by gradual accretion, and that it was not applicable 
when the land had been transferred by avulsion. Upon 
this contention, it was held by the Chief Court that the 
general custom, in accordance with a strict observance 
of the deep-stream rule, was applicable in that tract of 
the province, whether or not, the land had come over by 
avulsion and was identifiable. See also Hasim v. 
Nathu (4). 

The Local Government, in the Punjab, has been 
empovvered by Sec. 10 [ A of the Punjab Land- 
Revenue Act (No. XVII of 1887), as amended by the 


(0 (1879) Punj. Rec. 48. (2) (1S69) Punjib Rec. 56- 

(3) (1883) Punjab Rcc. 164. 

( 4 ) (1900) Punjab Law l^eporl. p. 347 ! 09 ^) P“"j' 
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which Punjab Act, No. i of 1899, Sec. 2 , to fix the boundary 

rule **** between riverain estates. A boundary line so fixed 
avulsion. shall be deemed as permanently fixed when approved 
by the Financial Commissioner. The effect of fixing 
a boundary between riverain estates has been laid down 
in section loiB of the said Act, in the following 
words : — “Every boundary line fixed in accordance 
with the provisions of Sec. loi A shall, notwithstanding 
any law, or custom, or any decree or order of any 
Court of law, to the contrary, be the fixed and constant 
boundary between the estates affected thereby, and 
the proprietary and all other rights in eveiy holding, 
field, or other portion of an estate situate on each side 
of the boundary line so fixed shall, subject to the 
following proviso, vest in the land-owners of the estate 
which lies on that side of the boundary line on which 
such holding, field, or other portion of an estate is 
situate.” 

It seems that the above provisions expressly made 
by the Revenue Law of the Punjab was intended to 
abrogate the rules declared by Regulation XI of 1.I25, 
as the words — ‘'notwithstanding any law or custom or 
any decree or order of any court of law, to the contrary,” 
used in section loi B, would apparently indicate. 



ALLUVION AND DILUVION. 


SECTION 4, Clause Third. 

Third. -—When a char or island may be thrown up in a 
large navigable river (the bed of which is 
naWg^We mer!" ^^ot the property of an individual), or in 

the sea, and the channel of the river or sea 
between such island and the shore may not be fordable, 
it shall, according to established usage, be at the disposal 
of Government, (i) 

But if the channel between such island and the shore be 
fordable at any season of the year, it shall 
chrn^nd '^for/iabie" t)® considered an accession to the land 
tenure or tenures of the person or persons 
whose estate or estates may be most contiguous to it, subject 
to the several provisions specified in the first clause of this 
section with respect to increment of land by gradual 
accession. 


Islands in tidal and navigable rivers, and in 

the sea : — Islands may be formed in a river or the sea 
either by the recession or sinking of the water, or b}' the 
accumulation or agglomeration of sand and earth, depo- 
sited in the bed, which, in process of time, becomes firm 
land and emerges out of the surface, environed with 
water. (2) There is another mode by which an island 
may be formed, namely, when an arm of a river or the 
sea divides itself and encompasses a part of the mainland. 

The above three principal modes, in which islands 
may be formed in a river or the sea, are recognized by 


[(i) See Bengal Act IV of 1868, which has been repealed in Assam by the 
Land and Revenue Regulation (i of 1886)]. (2) I L R. 39 Mad. 617 (625)- 
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the Roman Law. Under that law, an island ari.sing in 
a river belongs to the riparian owners, but when an island 
is formed in the sea, it becomes the propeity of the first 
occupant. When an island is formed by the tliird mode, 
its ownership continues in the person to whom such land 
belonged before. Upon the question of ownoiship, 
Justinian declares the law thus : — “ Wlien an island is 
formed in the sea which rarely happens, it is the pio- 
perty of the first occupant ; for, before occupation it 
belongs to no one. But when an island is formed in a 
river, which frequently happens, then if it occupies the 
middle of the river, it belongs respectively to those who 
po.ssess the lands near the banks on each side of the river, 
in proportion to the extent along the banks of each 
man’s estate. But if the island is nearer to one side than 
the other, it belongs to those persons only wlio possess 
lands contiguous to the bank on that side. But if a 
river divides itself at a certain point, and lower down 
unites again, thus giving to any one’s land the form of 
an island, the land still continues to belong to the person 
to whom it belonged before (i).” 

Colquhoun, in his "Summary of the Roman Civil 
Law,” adds a qualification to the law laid down above 
to the effect that “ this is to be understood where the 
lands on each side have not any certain li nits and bounds; 
for if they have, there can be no claim or title to such ai 
island, but it belongs to the occupant.” (2) 

Grotius, in his De Jure Belli ei Pads, on the owner 
ship of islands, says thus : — “ For if we look at tin 
general case, peoples occupied the land, not only a' 
lords, but as owners, before it was assigned to privati 

proprietors What was thus occupiet 

by peoples, and was not afterwards distributed, is to bi 
considered as belonging to the people ; and as in a rive 


{II Institutes of Justinian by Sandars, pp. 99 — loo. 

(2) Summary of tlie Roman Civil Law by Colquhoun. Sec 982. 
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which is private piopeily, an island which makes its 
appeal ance, or a deserted river-bed, is the property of 
the private person ; so in a public river, both of these 
belong to the people, or to him to whom the people has 
given them.’ (i) 

While dealing with the diffeience of the rule of 
fl//K7/(7« from that of an island, Grotius, in his same 
work, says as follow's “ But since ive have said that 
the rule respecting an island is different from the rule 
for alluvium, a controversy o^ten arises which of the two a 
piece of ground is, when there is an elevated promontory 
connected with the nearest land by a plain which is 
under water : which perpetually happens with us on 
account of the inequality of the ground. Here usages 
vary. In Gueldres it becomes part of the land, provided 
it be occupied and can be visited with a loaded cait : 
In the land of Putten, as far as a man on foot with a 
sword in his hand can reach. The most natural rule is, 
that an island should be considered as separate from the 
land when there is a strait through which a ship can 
commonly pass ” (2) 

Thus, from the commentaries on the Roman Civil 
Law by Colquhoun a proposition of law relating to the 
ownership of the island in a public river can be deduced, 
namely, that, if an island arise in a f-ublic liver, where 
the ripaiian lands on each side of it have fi.\ed limits 
and bounds, it belongs to the fiist occupant in the 
- same way as an island in the sea. But Grotius seems 
to think that such islands would belong to the nation, 
If there was no distribution of it to private persons ; in 
Other words, such an island would be public property. 
Next, Grotius deals with the question whether the 


(1) De Jme nelhct Pans, Lil) II. C.ip. Mil, s 9 (1). (By Whcwell 
pp. 402—403) 

(2) De Jiti c Betli et Pacts, \jXi \\, VIII. S. 14* 

Whcwell, p. 408). 
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‘‘elevated promontory which i.s under water,” lying ■ 
between the bank and the island, would be an accretion 
to the bank or a part of the island. This he answers 
by refen ing to the usages in Holland, wheie, in one part, 
according to the custom, it will be an accretion to the 
bank, if it be occupied and can be visited with a loaded 
'cart ; and in another part, so far of it is an accretion 
as can be reached by a man on foot with a sword in 
hand. Such elevated ground, in his view, will be a pait 
of the island, if the space between the bank and such 
land be deep enough to admit the passage of a ship. 
The law thus laid down by Grotius with regard to 
to an “elevated promontory which is under water,” by i 
which he means alluvial accessions of land to he bank, 
not of sufficient height so as to emerge above the 
surface of the water, is analogous to the rule of law, 
declared by the second pait of Clause III of the Re- 
gulation, where the fordability of a stream, under 
similar circumstances, has been laid down, as a test to 
determine the accession of an island to the liparian I 
bank. 

Ownership of The law relating to the ownership of islands as laid 

the French down b)' the French Civil Code is to the following 

Civil Law. effect ; — “Islands, islets, and accumulations of mud 
formed in the bed of rivers or streams navigable, or 
admitting float.s, belong to the nation, if there be no title 
or prescription to the contrary” (i). “If a river or other 
stream in forming itself a new arm, divide, and surround ^ 
a field belonging to the proprietor of the shore, and 
thereby form an island, such propiletor shall retain the 
ownership of his land, although the island be foimed 
in a river or in a navigable stream or one admitting 
floats.” (2) 

It will, thus, appear fiom the above that, under the 
French Civil Code, islands or islets thrown up in navi- 


(t) Code Napoleon hj Richsirds, § ^60, 


(2) Iliid § 563. 
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gable rivers (meaning rivers admitting floats) arc 
presumed to be public property, unless the contrary be 
proved by title or prescription. This evidently shows 
that, under the Fiench Law, a piivate individual may 
acquire a title to the bed of a navigable river either by 
grantor presciiption ; and when that title has been 
acquired, such piivate owner becomes the owner of the 
islands or islets foi med in such bed. “Property in the 
soil imports property’ above and beneatli.” (1) 

In regard to islands, formed bj an arm of a river or 
the sea dividing itself and surrounding a field belong- 
ing to the proprietor of the shoie, the law, under the 
French Civil Code, is evidentl)' similar to the Roman 
Law, stated before. 

The law of England in legard to islands arising in 
the sea, or, in the arms, creek, or haven thereof, has 
been declared by Lord Ila'e in the following terms : — 
“Of common tight and prima facie, it is true, they be- 
long to the Crown, but where the interest of such 
diitrictus maris, or arm of the sea or creek or haven, 
doth in point of piopriet)' belong to a subject, either by 
charter or prescription, the islands that happen within 
the precincts of such private property of a subject, will 
belong to the subject accoiding to the limits and 
extents of such propriety. And therefore if the west- 
side of such an arm of the .sea belong to a manor of 
the west side, and an island happen to arise on the 
west side of the fiium aqum invironed with water, the 
propriety of such island will entirely belong to the lord 
of that manor of the west side ; and if the east side 
of such an arm of the sea belong to a manor of the 
east side usque fiium aquae, and island happen 
between the east side of the river and the fiium aquae. 
It will belong to the lord on the east side ; and if the 
fiium aquae divide^tself, and one part take the east and 
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the Other the west, and leave an island in the middle ^ 
between both the fila, the one-half will belong fo the 
one lord, and the other to the other. But this is to be 
understood of islands that aie newly made : for if a 
part of an arm of the sea by a new recess from his 
ancient channel incompass the land of another man, . 

his propriety continues unaltered For the 

piopriety of such a new accrued island follows the 
propriety of the soil, before it came to be pro- 
duced,” (i) 

According to the law of England, the subject 
may make title to islands arising in tidal watei in cases 
where the bed and soil of such tidal water were in the 
subject before the island arose, but not to islands aris- 
ing ill the open sea or tidal rivers where the ownership 
of the bed has remained in the Crown. (2) 

It would, thus, seem that, under the law of Eng- 
land, the title to islands i- regarded as an incident of 
the ownership of the bed. So, it is now proposed to 
discuss the law in England relating to the owner- 
ship of the bed of a tidal navigable river and of 
the sea. 

“Over the British seas, the King of England claims 
an absolute dominion and ownership, as Lord Paramount 
against all the world. Whatever opinions foreign 
nations may entertain in regard to the validity of 
such claim, yet the subjects of the King of England 
do, by the common law of the realm, acknowledge and >t 
declare it to be his ancient and indisputable right.” 

“ The dominion and ownership over the British seas, 
vested by our law in the King, is not confined to the 
mere usufruct of the water, and the maritime jurisdic- 
tion, but it includes the very fundum or soil at the 
bottom of the sea. ‘The sea is the King’s proper in- ^ 


(1) Hale “l)e Jure Maris ’ Cap. VI. (by Moore, p. 403.) 

(2) Moore’s. History of Uic Foreshore, p. 654. 
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heiitance’, and he is ‘Lord of the Great Waste,’ both 
land and water ; tj m aqiioe quam soli” 

“This dominion not only extends over the open seas, 
but also over all cieeks, aims of the sea, havens, ports, 
and tiJe-riveis, as far as the leach of the tide, aiound 
the coasts of the kingdom. All waters, in short, which 
communicate with the sea, and aie within the flux and 
reflux of the tides, are part and paicel of the sea itself, 
and subject, in all respects, to the like ownership ” (i). 

The soil of the sea, estuaries, and navigable rivers, 
within the Kiitish dominions, was oiiginally in the 
Crown and n mams so still, except in those cases where 
it can be pioved to liave legally passed into the hands of 
private persons. This position is well supported by 
the opinion of text-wi iters and decided cases. In Eng- 
land, the question of the o.vneiship of the beds of tidal 
and navigable liveis aiose chiefly in lelation to fisheiy 
disputes, as the nght of fisheiy according to the English 
law is indissolubly connected with the title to the bed, 

In Malcomson v. O’ Dea (2), which is known as the 
Shannon case, it has been laid down by the House 
of Lords that the soil of all navigable tidal rivers like 
the Shannon, so far as the tide fl iws and reflows, is 
printa facie in the Ciown, and the light cf fisheiy there 
in is prima fade in the public. 

Similar 1 )’, in the case of Gann v. Ihe free Fisheries 
of Whitstable (3), it has been ruled by the House of 
Lords that the bed of all tidal anJ navigable livers and 
of all arms of the se.a is in the Ciow,i, but is for the 
benefit of the subjects. 

In Neill v. Duke of Devonshire (4), Lord O’Hagan 
said thus ‘The right of the Soveieign exists in every Devonshire. 
navigable liver where the sea ebbs and flows. Every 

(i) Hall on th.- Sei-Sliore by Moore, pp 668-669. 

12) 10 II. L 593. ( 3 ) II H. L. 192. 

(4) S \pp cic. 1 55 (157). 
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such river is a royal river and the fishing of it is a royal 
fishery, and belongs to the Queen by her preiogative” 
His Lordship, next, in siippoit of the view, quoted the 
following passage from I.,oid Hale {Dejme Mayis, 
Chap. IV. p. ii): — “The right of fishing in the sea 
and the cieeks and arms thereof is originally lodged in 
the Crown, as the light of depasturing is originally 
Jodged in the owner of the waste whereof lie is lord, or 
as. the right of fishing belongs to him that is the owner 
of a private or in land river.” 

Lyonv. In the case of Lyon v. Fi^hmonr’er’s Company, ( t) Loici 

Fishmottget’s ^ 

Co. Selborne, while speaking of the diReience between the 

streams above and below the limit of the tides, said 
thus : — “The most material differences hetueen the 
stream above and the stream below the limit of the 
tides are, that in an estuary or aim of the .sa there 
exist, by the common law, public rights in respect of 
navigation and otherwise, which do not gencially (in 
this country) exist in the non-tida' puts of the stream; 
and that the fundus or bed of tlie non-tidal paits of the 
stream belongs, generally', to tlie ripirian priprietois, 
while in the estuary it belongs generally to the Crown.” 
See also Lord Advocate v. Hamilton {i) ; Oi i Evi'tfrv. 
Colquhoun (3); R. v. Stitnpson{f) ; Att-Gcn. v Clinvihen, 
pat Alderson, B (5); Blundell v. Cutfirall, per B lyley.J. 
(6); Murphy V. Ryan (7), and Lot d Fttzliai diii«t v. 
Put celt (S'). 

As to the opinion of text-wi iters, reference may be 
made to what was said by Lord Hale in Pe Jute Maiis',\ 
(see p. 36s ante) where his \ iew has been quoted. See 
also Phear on Rights of Waters, p. ii, and Angell on 
Tide Waters, Chap. I. ' 


(1) 1 App. Cas 662 (682). (2) I Macq. II L. 4C 

(3) 2 App. Cas. 839 (854). (4) 4 B. & S 301. 

(S) 4 De. G. M and '^ 1 . 206. (6) 5 B and Aid. 304 

(7) Ir R. 4. C L. 143. (8) [1908] L R. 2 Ch. Div 139 (166) 
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Thus, it is apparent from the above authorities that,’ 
in England, the ownership of the bed of tidal navi- 
gable rivers is, />/■/«/? fact , vested in the Crown, and that 
such ownership will be piesiimed, unless the right of a 
private individual to such bed is proved by grant or 
prescription. 1 1 is also established that the title to the 
island in tidal and navigable livers or in the sea' 
follows the property in the bed. See also the decision of 
the Piivy Council, in Siinath Roy v Dinabandhu Sen 
(l), where their Loidships dealt with the right to fisher}' 
in England as an incident of the ownership of the bed. 

“Island” ‘ ‘in a large navigable river” “or in 
the sea” : — Now, turning to the Regulation, it may be 
affirmed at the outset that an island in tidal navigable 
rivers or in the sea, as undei stood within the meaning 
of Clause III, means land suiiounded by water, not sub- 
ject to be submerged by the flow of oidinar>’ tides, and 
capable of being employed for cultivation, pasture or 
other useful pin poses. .An island as defined above is 
to be distinguislied from the bed Merely a sand-bank 
which remains under water for one pait of the year and 
is left dry in tlie di}’ season, is not an island but a pait 
of the river bed. Till the land rises beyond ordinary 
high-water maik in such a way as to become fit for culti- 
vation, it is pait of the rivei bed. [See Maharanee Narata 
Kumar iv Nab ih .Aatm of Benga' {7.) Nahin Kishore 
V. jegesh Persh ,<i (3)J. The lule laid down by these two 
decisions relating to the height, which a sand-bank is to 
attain before the right of private property accrues to it, 
is applicable to the cases of islands referred to in Clause 
'III, because the word ‘•island” in that clause is mention- 
ed as capable of being possessed by private proprietors 
as well as by Government, and the above decisions lay 
down that a piivatc proprietor can not have any right to 

- (i) I. L. R. C.1I 489. (a) 4 Sutb. W. R. 41. Civ. 

(3)^14 Sulh. W. K. 352 - ■ ( ' 
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a sand-bank or strip of land in the bed of a public navi- t 
gable river which remains under water at ordinary tides f 
and is dry at ebb. Hence, it follows that an island in a 
public navigable river to be a subject of piivate propeity 
must not be merely a sand-bank, washed by the ordinary 
flow of the tide, but land not subject to be submerged , 
except at extraordinary higli tides. This is how an 
island is distinguished from the river-bed or sea-bottom. 

“Tlirown up” : — It has been said before that islands 
in tidal and navigable rivers or in the sea may be formed 
chiefly by three different modes : — /i/'sf, by the recession 
or sinking of the waters thereof, secondly, by the accu- 
mulation or agglomeration of sand and earth deposited 
in tire bed (i), and a formation by tbe thud mode occurs, 
when an arm of a rrver or the sea divides itself and en- 
compasses a pait of the main land. Now, a question 
arises whether the clitt>s or islands referred to in Cl. Ill, 
Sec. 4 , do include islands formed by all the above modes. 
To this our answer would be in the negative The ex- 
pression “thrown up” used in Cl. Ill makes it clear that 
“a chur or island” in that clause does not mean an island 
formed by the third mode stated above. Any question 
relating to an island formed by the third mode will be 
governed by the principle involved in Clause Second and 
the provision of Clause Fifth. By “ thrown up " it 
is evidently indicated that the chur or island mentioned 
in Clause 1 1 1 means islands formed by the above two 
modes, namely, by the recession or sinking of tbe waters, •, 
and by the accumulation or agglomeration of sand and 
earth deposited in the bed, which subsequently become 
I terra fit mn ; in other words, islands in that clause mean 
islands formed by the vertical raising of the river bed. 
Such an island is to be distinguished from alluvion <- 
which is a longitudinal accretion to the ripaiiaii land on 
public navigable rivers (see, p. loi antd). In the case of 1 


(l) I. L R, 39 Mad. 617 (625). 
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iblands in public navigable rivers, tbe presumption of 
ownership is in favour of the Crown, whereas in the 
latter case, such presumption is in favour of the riparian 
owners. 

Next, it may be maintained that there is nothing in Thrown up 
the Regulation to show that there would be any diffe- gradually or 
rence in the application of the provisions laid down by 
Clause III, whether an island be thrown up gradually 
or suddenly. It is quite easy to think of cases wheie 
an island is thrown up gradualh’, that is, by the gradual 
processes of nature, as it happens verj’ often. But an 
island thrown up suddenly is a phenomenon of rate 
occurrence. Instances of islands being thrown up sudden- 
ly will be found when land is raised out of water by a 
convul.sion of nature, such as, by earth -quake. Land 
formed by the sudden raising of the bed of a public 
navigable river or of the sea, has been held to be land 
gained by sudden dereiicdon 01 / ecess of the liver or 
sea; Jafat Kishove v. Sheik Mia Chand (t) If land in 
the case be an island and such island be regarded as land 
gained by dereliction, the view expressed there, would 
be inconsistent with what the Regulation says in the 
following passages of Sec. 1 (Pie-amble) : — " churs or 
small islands, are often thrown up by alluvion in the 
midst of the stream or near on of the bank.” It would 
seem from these woids that the fiamers of the Regulation 
did not intend to include chui s or islands within lands 
gained by dereliction, {see pp. 21 1-2 17 ante). 

The right of Government to such islands can be sup- 
ported by what Lord Hale said, regarding islands arising 
in the sea, in the following passage : — “ As touching 
islands aiising in the sea, or in the arms or creeks or 
havens thereof, the same iiile holds, which is before 
observed touching acquests by the reliction or recess of 
the sea.”(2). It has been stated before that “islands rising 


(1) 5 Cal. L. J 47n (notes). (z) Hale "De Jute Maris,” Chap. VI. 
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de novo in the king’s sea, or the king’s aims theieof’’ 
were always understood by his Lordship to be the 
property of the Gown (see p. 212 ante). Thus, islands 
aiising in t!ie sea gradually or suddenly are to be 
governed by the lule that the light to the island 
follows the owneisbip of the bed, as in the case of 
sudden dereliction. 

In this view, the word "alluvion” in the passage 
"chars or small island aie often thrown up bj alluvion in 
the midst of the stream” in Sec. I (Preamble), need not 
be taken to mean alluvion in its stiict legal sense, that 
is, an increase by gradual and imperceptible degrees to 
the ripaiian land (See pp. 96-100 ante). 

‘ The bed of which, is not the property of an 
individual ” 

The above woids, inseited within brackets, in Cl. Ill, 
Sec. 4, indicate that the provisions laid down b)’ the 
Third Clause are applicable to cases whete the ownership 
of the bed is vested in Government ; in other words, 
where the bed is part of the publ'c territory, as would be 
apparent from the view expicssed by L. S. Jackson,], 
In the case of Monee Lull Sahoo v. The Col/cctor of 
Saran {1). There, the learned J uclge, in overiuling the 
contention that the law laid down by the Priv)- Council 
in the case of Felix Lopes is to the applied to a case 
between rival pioprietois, not between the Government 
and a private part)-, observed : — "It seems to us that that 
would be too restricted an application of the decision of 
the Privy Council. They appear distinctly to la)’’ down 
that Cl. 3, Sec. 4, contemplates only cases where the 
land which has come into existence has been gained or 
derived from a large navigable river or from the sea, 
and in respect of which there have been no previous 
rights of property.” liy “previous rights of piopeity” the 
learned Judge evidently meant the property which had 


(0 14 Suih. W. R. 424 (425). 
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not been owned by private owners and which is conse- 
quently pait of the public tlomain. It, thus, becomes 
necessary to discuss the owneiship of the bed of lai ge 
navigable riveis or of tlie sea. In this coiintiy, as in 
England, such ownership is p)ima fade vested in 
Government lepiesenting the Ciown. This position is 
well-established as will appeal from the cases cited 
below ; — 

In Gurech f/ossein Chotidhuri v. G. Lamb (i), it has 
been laid down by the learned Judges of the Sudder 
Dewany Adawlutof Calcutta that Regulation XI of 1825, 
which is declaiatoi-)' of the common law of this country 
as well as b)’ the commen law of England, the bed of a 
navigable ii\cr, that is, a river in which the tide ebbs and 
flows, is nr t the piopeity of any individual, consequently 
the right of fishciy in such a iher is not a private proper- 
ty. This decision would seem to limit the ownership of 
the Goveinment as far as the tide ebbs and flows 

In Doe dem. Scebknsto v. The East Indinn Company 
(2), it was held h)’ the Privy Council that the East Indian 
Companj as lepresenting the Ind.an Government had 
freehold in th.e bed of navigable livers in India. 

The above tuo cases weie followed, in y. G. Bagiam 
V. The CoHedor of Bhiillooa (3). whcie the point in 
controveisy lel.ited to a fishery dispute, and in deliveiing 
the judgment in that case. Morgan J., obseived • — ‘It is 
settled that the beds or channels of navigable livers 
are ordinarily the piopeity of the Goveinment. Subject 
to the right of navigation and such other rights as 
.the public have to the use of navigable riveis, those 
rivers and the soil over which they flow belong to the 
State." 

In the case of Nabnt Kishore v. Jogesh Prosad 
(41, it has been laid down by the Calcutta High Court 
that so long as the bed of a navigable river is washed 

(i) (1S59I C.il .s I),K. 1357. {2) 6 Moo. I A. 267. 

(3) 1SO4 Sutli W. R. (Gap No) 243. (4) 14 Sulli. W. R. 352. 
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by the ordinary flow of the tide at a season when the , 
ri'er is not flooded, it remains puhlici juiis\ or if 
vested in any one, it is vested in the Crown, not under 
Regulation XI of 1823, and for mere fiscal purposej, but 
as representing, and as it were, a tiustee for the public. 
In the case of Chundcr Jaleah v. R'unchiran 
Mookerfee (i), the point under notice arose, in connec- 
tion with a fishery dispute. In that case, the authority 
of the decision in Giirei b H ossein's case, cited above, 
with regard to the ownership of the bed of a tidal 
navigable river like the Meglina, was upheld, but it 
was laid down that the bed t>f a navigable river could 
also be the propeity of a piivate individual. 

In the well-known case of Na^endra Chunder 
Chose V. Afahomud Esoff (2), their Lordships of the 
Judicial Commitee, while speaking of the distinction 
between a tidal and a navigable liver, observed: 
“In India the point thus taken seem to be concluded 
by the authority of the decided cases. The learned 
counsel did not contend for a distinction between a 
tidal river and a navigable river which has ceased to 
be tidal Their Lordships have no reasons to suppose 
that in India there is any much distinction as regards 
the proprietorship of the bed of the river.” 

In the case of Saicowii Chose v. The Secreto/y 
of State for tndia (3), the question under considera- 
tion arose in connection with fishery disputes There, 
Ghose, J., after reviewing the previously decided cases, 
stated the opinion of the Court thus : “Upon the cases 
that we have just referred to, it may be accepted as 
law on this side of India that the bed of a tidal and 
navigable liver is vested in the Crown ; and that the 
right of jalkar (fishery) in such river, as also the 
bed of the river itself, may 1 e granted by Goveininent 

fi) 15 Suth W. R. 212. (214). 

(21 10 Beng. L. R. 406; 18 Sulh. W. R. i»3. 

(3) I. L. R. 22 Cal. 252 (257). 



s. 4 . CL. III.] OWNERSHIP OF NAVIGABLE RIVfeR BED. 37jf- 

(VVhether it be in the exercise of their prerogative aS' 
the Crown, or as representing the public) to private 
individuals to be held by them as private property, 
subject of couise to the right of navigation and siich 
other rights which the public has in such rivers.” 

See yagadindrn Nath Roy v. Secretaiy of Rtdte 
^or India (t). 

In the case of Stinath Roy v. Dinahandhu Sen srtna/hv. 
(2), while discussing the inexpediency of applying the Din'bondhu. 
common law rule of England to a Bengal case, their 
Lordships said : — “The freehold of the bed of navigable 
waters was deemed to be in the East India Compahy 
as repiesenting the Crown and now is vested in the 
Government of India in tlie riglit of the Crown. \_Do 6 
dem. Seebk) tsta v. E. J. Co. (6 Moo. I. A. 267), NageiideP 
Chunder Chose v. Mahomed Bsof (10 B. L. R. 406)]. 

Where the bed thus forms pait of the public domain, 
the public at large is printa facie entitled to fish. 

Thus the English analogy has been closely followed.” 

Thus, their Loidsliips leaffirmed the doctrine relating to 
the ownership of the beds of tidal and navigable rivers 
in India, as laid down in those two cases. 

In the well-known Bombay case of Baban MayachA BomUj cases. 
V. Nagu Shravucha (3), Sir Michael Westropp, upon the 
point undei notice, said thus . — “From Deo dem. Seeb- 
kristo V. E. J. Company (6 BIoo. I.A. 267 it w’ould appear 
that Her Majesty's Privy Council were of opinion that the 
beds of navigable tidal rivers in British India, are vested 
In the State. The similar rule of law as to beds of such 
rivers in Great Britain and Ireland, already mentioned. 

Was thus laid down by Lord St. Leonards in The Lord 
Advocate v. Hamilton (i Macq H. L. 46). ‘With respect 
to the question which has been mooted as to the rights 


(1) I. L. R. 30 Cal. 291 (298) 

(2) I. L. R. 42 Cal. 489 (5*S-Sa6) ■ »8 Cal. W. N. iSl?- 

(3) I. L. R. a Bom. 19 (4»-43)- 
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of the Crown to the alveus or the bed of a river, it really 
admits of no dispute; beyond all doubt the soil and 
bed of a river (we are now speaking of navigable rivers 
only) belong to the Crown. In Bagiam v. The Golleetor 
of Bhullooa (1864 suth. VV. R. Gap No. 243), although the 
plaintiff established his right to a private fishery in 
certain tidal and navigable rivers, the principles laid 
down, in Chunder falleah v. Ramchandt a Mukeijee 
(ij Cal. VV. R. 212) and Doe d&m. Seebki ishto v. The 
Bast Indian Company (6 Moo. I. A. 267) weie adopted 
and approved.” In the next paragraph, the learned 
Chief Justice lays down that the proposition that the 
beds of tidal rivers in British India are, like those of 
such rivers in Gieat Britain, prima facie, to be legaided 
as vested in the Crown, is established. 

Madia cases. In the case of Viresa v. Tatayyatf), the Madias High 
Court observed : ‘‘Inasmuch as the propeity in the soil 
is presumed to vest in the soveieign power on behalf 
of the public wheie private ownership of the soil is not 
proved, the right to fish in the tvaters which flow over 
it, can be asserted in England only in virtue of a grant 
from the sovereign power.” 1 he law of England was 
next applied to that Madras case. 

In Scoretarp of itate fof /adia v. Kadit i Kutti {2), 
the Madras High Couit after discussing the law of 
England on this point, laid down thus : — “Tbeie seems 
no reason to doubt that the principles above indicated 
are the principles accoiding to which the la.v must be 
administered in British India, in the absence of local 
usage or statutory enactment to the contrar)'. The lule 
that the Government is the owner of the soil in the 
bed of a navigable river up to high water mark is 
recognized in the Regulation XI of 1825, see 
Felix Lopea v. Madan Thakoor (13 Moo I A. 467)1 


(]) I. L. R. 8. Mad. 467 (470). 
(2) L L. K. 13 Mad 369 (375). 
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and it was further recognized by the Judicial Committee 
in the case of Z><7(' dem. Seebkristo v. 7 he East India 
Company (6. M, 1 A ^^67).” 

In the case of Sicrtiaty of State fir India v. Secrtfary 0/ 
Rajah Chellikani Ratni Rao Lord Shaw, in deli- 
vering the judgment of their Lordships of the ^Privy 
Council, quoted first the view expressed by Lord 
Parkar, (then Parker. J ), in the case of Lord Fitzhard- 
inge, V. Pm cell [(1908) 2 Ch. Div. 139 (166)] with 

approval, in the following words: — “ 

Clearly the bed of the sea, at any rate for some 
distance below low-water mark, and the beds of tidal 
navigable riveis, are vested in the Crown, 
and there seems no good leason why the ownership 
theieofby the Ciown should not also, subj'ect to the 
rights of the public, be a beneficial ownership. The 
bed of the sea, so far as it is vested in the Crown, 
and a fortiori the beds of tidal navigable rivers, can 
be granted bj’ the Crown to the subject. There are 
many several fisheries which extend below low-water 
mark or exist in the beds of navigable rivers. The 
whole doctrine of inc'emmta mat is seems to depend 
on the beneficial owneiship of the Crown in the bed 
of the sea, which in the older authorities is some- 
times referred to as the King’s loyal waste. It is true 
that no grant by the Crown of pait of the bed 
of the sea or the bed of a tidal navigable river can or 
ever could opeiate to extinguish or curtail the 
public right of navigation and rights ancillary thereto, 
except possibly in connection with such rights as 
anchorage when there is some consideration moving 
from the grantee to the public. It is also true that 
no such giant can, since Magna Charta, operate to 
the detriment of the public right of fishing. But, subject 
to this, there seems no good reason to suppose that 
(I) I. I.. R. -,9 Mad 617 : 30 Cal. W. N 1311 : L. R. 43 I. A 192. 
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According to the law of England, which has been 
discussed briefly in the foregoinsj pages (365 — 368 ff';*), 
it would seem to be settled that the right to an 
island follows the owneiship of the bed. If it aiises 
in a tidal navigable river or in the sea, the bed of 
which is vested in the Cio.vn, it belongs to the King. 
But if the ownership of the bed has been acquired 
by a subject previous to the formation of such island, 
it shall belong to him. In England, as in India, such 
bed ma)’ belong to a subject either by grant 01 by 
presciiption In this countiy, the law on this point 
established by decided cases seems to be similar to that 
of England except that the doctrine of a fordabh 
channel is peculiar in this country. 

As to the ownership of the bed of a navig Me river by 
a private individual, reSerencs mny he maCiH to fbeeaji? 
of Chunder Jelea v. Ram Churn Mukherji (1), where 
Glover, J , in delivering the judgment, observed ; "In the 
next place. I do not undeistaiif' that Regulation XI of 
1825 enacted ‘that the bed of a ^navigable iiver could 
not be the pioperty of any individual.’ On the con- 
Iraiy, the Regulation appears to me diiecSly to recog- 
nize the fact that the bed of sucli river might become 
the propel ty of an individual propiietor^ as in the caie 
of an island between which and a lipanan proprietor 
the water might be foidable” In Jugdieli Chunder 
Biswas V. Chowdhury Zuhoooi ul Huq (2), Maikby, 
]., on tljis point said tluis : — "Tlie judgment of the 
Lower .Appellate Court contains an error wliicli is fatal 
to the decision. The Subordinate Judge states that ‘a 
flowing or current river cannot form the li.ght of any 
proprietor of land.’ This is an erroi. As is clearly 
shown by the Regulation to which the Subordinate 
Judge refers, the bed of a flowing stieam may be the 
property of a private person.” < 


(i) 15 Suth, W. R, 212 (214). 


(3) 24 Sutli W. R. 3 7 ' 
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In the c.ase of Mokini Mohan Das v. Khafah Assan- 
ullah (i), the bed of a navigable liver was held to be 
part of an estate o\\ ned by private ow'ners, [See also 
Satcowri Chose v. Secietaiy of State for [ntiia (2)]. As 
to the ownership of a new bed formed in the land of a 
private proptietor bj' the sudden in option of a naviga- 
ble river, the following observations of their l.oidships 
of the Judicial Committee, in the case of Stinath Roy v. 
Dinabandhu Sen (j) maj' be referred! to : “Again the 
sudden invasion of a private owner’s ■ land by the 
waters of a navigable rrver does not divest the’[propeity 
in the soil. If the change in the course of the navi- 
gable river results in the watei in the new course being 
in fact navigable •• • • the flooded land-owner must 
submit to have his land traveised b) the vessels of the 
public in the course of natigation and cannot in right 
of his ownership erect wot Us on his flooded soil to the 
obstruction of the navigation. None the less he re- 
mains the ownei, and should the waters permanent- 
ly retire, his full lights as owner revive, unless lapse of 
time or circumstances, or both, suffice to prove an aban- 
donment of his lights of owneiship for his part.” 

In regard to the ownership of the liver-bed in large 
navigable watei s acquiieci by long possession, theie 
does not appeal to be any decided case in this countr)’, 
which can be cited as illustrative of the position 
that the title to such livei bed was acciuiied against 
Government by adveise possession for over sixty ) ears. 
But the proposition that a private proprietor can 
acquire the ownership of a public river-bed by pres- 
tiription from which a giant may be presumed, seems 
not to have been disputed. Cases in this country in 
connection with the ownership of river-beds arose 
chiefly in relation to fishery disputes, and the decided 

(I) 17 Suit). W R. 73 - (*) I. L. R. 22 Cftl. as*. 

(S) I. L .R. 42 Cal. 489. 
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Case.s refer to instances in which fishery rights were 
acquired by prescription or custom : [See Gureeh 
Hossiin V. Lnmb{\) \ Vires t v. Tatayya (2); Naia. 
sayya v. Snmi ■, Btban Mayacha v. Nayii ihia- 
vitc/ta (4); Ha>i Das Alai v. Mahoniid Jakt (5) ; 
'Saictwti Ghose Secetaiy oj State Jor India (6); 
Abhoy Charon v. Dwaikanaih (7', But in those 
cases where the beds of large navigable iiveis were 
claimed as a part of permaiiently settled estates, and 
in which such claims were established after tieating 
the Thak and Revenue Survey Maps, which are onl}' 
evidence of possession at the time when these maps 
were prepared, as evidence of title, it might have been 
said that the lule of long possession leferable to title 
was held applicable [See Mohint Mohan Dai v. Khaja 
Assanoollah (8)). In such cases, possession at the time 
of Thak or Revenue Siiivey, is presumed to be based 
upon the title by grant at the time of tlie I’eimanent 
Settlement. Thus the title to the river-bed in public 
and navigable wateis may be established bj' the pre- 
sumption of long possession to be inferred fioin the 
entries in the Thak and Suivey Maps, which is refer- 
able to a grant at the time of the Permanent Settle- 
ment, there being nothing to the contraiy in the mean- 
time. This view can be supported by what was laid 
down by the Calcutta High Court, in the ca^e of Sal- 
Conor i Chose The Sicretiry of State foi India (6). 

In that case, the bed of a tidal navigable river was 
claimed as appertaining to a permanently settled mehal 
on the basis of the Thakbust demarcation which 
showed the bed as included within the Alehal. The 
Court of First Instance gave a decree in favour of the 
plaintifif, specially lelying upon the Thakbust. The 

(1) 1859 Beng. Sud D. R. 1357. (a) I I, R 8M8d.4i7. 

(3) I L,''R. 12 Mad. 43. (4) I. L R. 2 Bom. 19. 

(5) I. L. R. II CrI. 434. (6) I. L. R 22 Cal 252 

(7) I. L. R. 39 Cal. S3. (8) 17 SiUh. \V R. 73- 
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Court of Appeal below reversed that decision holding 
that the th xkbust demarcation was the best proof of 
possession at the time of the tkak, but was no evidence 
of title. The mere fact that the liver was demarcated as 
appertaining to the mouzah raises no presumption that 
it was let out to the proprietor as part and parcel of 
that mouzah at the time of the Permanent Settlement. 
This decision was set aside in second appeal to the 
High Court ; and while reman ling the case, Ghose, J., 
said thus : — "The thakbust operations of 1855 having 
been conducted, as we presume, under the rules thus laid 
down by the Board of Revenue, and the portion of the 
river now in dispute having been demarcated by res- 
ponsible Government officers as part of the estate towei 
No. I, the thakbust map becomes an important piece 
of evidence in favour of the plaintiff [see in this con- 
nection Syama Sundari Dassya v. Jogobundhu Sootar 
(I. L. R. 16 Cal. 186), as also an unreported case, 
Appeal fi'om original decree No. 5 of 1890, decided on 
the 1st September, 1890 by Macpherson and Amir 
Ali, JJ.] No doubt, as has been observed by the 
Subordinate Judge, such maps are evidence of possession 
at the time : but he forgets that as such evidence of 
possession they aie also evidence of title, as has been laid 
down in several cases in this Court.” This decision was 
approved by their Lordships of the Judicial Committee, 
in Jagadindra Nath Roy v. Secretary of State for 
India (i). In that case, it has been held that as evidence 
of possession tkak and survey maps may be treated 
as evidence of title, upon the rule of law that long and 
undisputed possession is attributable to title. On this 
point what was observed by Mookerjee, J , in the case of 
Maizuddi Biswas v Ishan Chunder Das (2) may be 
quoted; — ‘Nosv it cannot be disputed that the th'ik 
map is valuable evidence of possession, and as ' evidence 
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(i) I. L K. 30 Cal. 291 

S 


(2) 13 Cal. L. J. 291 (297). 
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of possession, it is also valuable evidence of title. In 
‘support of this proposition, reference need be made 
only to the case of Satcowri Ghosi v. Secrelaiy of 
Slate for India (1) which was subsequentlj' approved by 
their Lordships of the Judicial Committee in the case 
'of Jagadindf a Nalh Hoy v. Secreiaty of Slate for 
India (2). In ordinary cases, the th ik map is used 
•primarily as evidence of possession of the paity who 
^relies thereupon, and as soon as it is established from 
■the thak map that the claimant was in possession at 
.that time, such possession may legitimately be attri- 
buted to title.” In the same case, the learned Judge 
further obseived ; — “Possibly in some of the cases to be 
■found in the books, s-pecially in tiie cases of Nabo 
Coontar Dass v. Guhnd Chandra Roy (3), Abdul Hamid 
Mian v. Kir an Chun Ira Roy (4), and Sy tni'i S unden 
Uaiya v. yagobundhu Sootar (5), the propo-iition is 
stated too widely and language is used wliich might 
justify the contention that the backward piesiimption. 
pt esumuntiir retro, as an inflexible lule. The 

decision of the Judicial Committee, however, shows 
that this view can not b,j maintained,” From the 
following poition of the judgment, it would seem that 
the learned Judge was of opinion that “the backwaid 
presumption” would not apply to chur land where the 
condition might vary from year to year according to the 
course of the river. With reference to the above decision 
of the Privy Council, in the case of 'fagadind/ a Nath 
Roy, h^itra and Caspersz, JJ., in delivering the judgment 
in the case of Dunne v. Dharani Kanta (6) said 

thus : — “Jagadindra Nath Royv. Stcretaiy of State for 
India (2) is not an authority foi the proposition either 
that a survey map is insufficient evidence to establish 


(i) I. L. R. 23 Cal. 253. 
(3) 9 Cal. L. R. 305 
(5) I. L R, 1$ Cal 186. 


(2) I, L. R. 30 C.il. 291. 

(4) 7. Cal. W. N. 849. 

t6) I. L. R. 35 C.1I 621 '63S), 
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title or that it is conclusive evidence of title. It is 
cogent evidence and may alone be the foundation of 
a deciee declaring title, if the evidence afforded by 
it is not rebutted. It is for the Court dealing with 
facts to ascertain its probative force in each particular 
'Case.” In the case of Dunns v. Dharani Kanta, 
the plaintiff claimed three-fouiths of the bed of the 
Brahmaputra river locally known as Daokoba as 
appertaining to his mouzah Manikdiar in the district 
of Mymensingh. The ihakbust (1852-53! map filed by 
•the plaintiff showed that a twelve annas share of 
the river-bed formed or about to be formed belonged 
to the plaintiff, and a four annas share appertained to 
pergunnah Jafursahi. The river in question was navi- 
gable and its course was subject to constant changes. 
After discussing the characterter of the river, Mitra 
and Caspersz, ]]., expressed their view on the eviden- 
tiary value of the thak map in the following words : — ” 
"It might be that a change had occurred only a few 
years before the thakbust map was prepared, and that 
the effect of the change had been to submerge a 
large portion of the village Manikdiar. The survey 
party in 1852-53 might have obtained satisfactory 
evidence of the fact, and recorded the river-bed to be 
private property and not property of the Government. 
We can not hold, from the mere fact that the river 
was navigable, that the statement in the thak map 
is erroneous. The statement is good evidence against 
the appellant, who had evidently no title to put 
forward to the river-bed in this part of its course” (i). 
That above view would seem to be supported by the 
latest decision of the Privy Council, in the case of 
Haradas Acha}ya Chowdhuri v. Secretary of State 
for India (2). 


JJUHtU V. 

Dhai ani 
Kdnia, 


(0 I. L K. 35 Cal. 621 C^25)* 
(2) 26 Cal. L. J. 590.. 
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. Thus, the title to river-beds in large navigable waters, 
established' upon the evidence of Thek and Revenue 
Survey Maps, under the operation of the rule that they 
are not only evidence of possession but as such evidence 
of possession, they are also evidence of title, is akin to 
the right established by prescription founded upon a 
lost grant. 

Now, reverting to the original topic of the ownership 
of the islands thrown up in the beds of navigable rivers 
which are owned by individuals, it may be affirmed that 
the title to such islands follows the ownership of the 
bed, as the words — “the bed of which is not the property 
of an individual” would apparently indicate (i). This 
doctrine is also clearly deducible from what was laid 
down by the Judicial Committee, in the case of Lopi% 
V. Madan Mohan (2), in the following passage : — “The 
-site is the property, and the lav knows no difference 
between a site covered by water and a site covered by 
crops, provided the ownership of the site be ascertained." 
.(Seep. 102 ante, where an isla- J has been discussed 
-as a vertical accretion to the river-bed). It is well 
known that the owner of the soil is the owner of it up- 
wards and downwards to an indefinite extent, for it is 
a maxim of law, cujus est solum, efiis est usque ad 
• caelum ; upon this principle it can be maintained that 
■- the owner of the beds of tidal navigable rivers is the 
' owner of the islands formed in such rivers. In this 
view, the Third Clause of Sec. 4, does not apply to the 
cases in navigable rivers, the beds of which are private 
property : (see page 268 ante). It has also been 
discussed before that the riparian owners on the banks 
of navigable rivers are not entitled to the benefit' of 
Clause I, Sec, 4, when the bed of such a river belongs 
to a different private proprietor : (see pp. 265-270 ante). 
Thus, Clauses I and III having been held to be inap- 


(i) See pp. 3^8-380 an/e. 


(2) 13 Moo. I. A. 467. 
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plicable to navigable rivers, the beds of which are 
owned by private proprietors, there remains nothing 
in the Regulation which can affect the proposition 
that the ownership of the island follows the ownership 
of the bed, whether in navigable or non-navigable rivers, 
where the bed is owned O)’ private individuals. 

“A large navigable river” : — The word “large” 
before '‘navigable” has been considered to be very signi- 
ficant. In fact, the e.vpressions “large” and “navigab’e” 
have been held to applj- to such rivets as the Ganges 
and Meghna in Bengal wheie navigation can be carried 
on always. The fact of a river being non-fordable is 
not sufficient to biing it within the definition of a laige 
navigable liver. This was the \iew expiessed by Mr. 
Justice (E) Jackson, in the case of Alohini Mohan Dass 
V. Khaja AssanooUuh (i;, where the learned Judge 
said : — “The Goomtee, though a deep river, would not 
come within the definition of a laige navigable river. 
Even, then, if the words of the Section, which state that 
the bed of such river is not the piopeity of individuals, 
are declaratory of the law on the point, that section 
would not apply to this case. It is urged that the river 
is not fordable ; but even if it is not fordable, it does 
not follow that the river comes within the definition 
of a large navigable river. Eveiy river can to some 
extent be used by boats ; but the words ‘large and 
navigable' must be held to apply to such rivers as the 
Ganges and Meghna, upon which navigation can be 
always carried on.” It would seem that word ‘‘large” 
has been used b}' the Legislature in oider to avoid the 
difficulty which would have arisen, if the word “tidal” 
was used. In this country, there are cases where it has 
been held that the fact of a ilver being tidal does not 
necessarily establish its navigability. A tidal river in 
India may be non-navigable : (see pp. 26 & 40. ante). 
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Islands “in the sea”:— While discussing the “Ex- 
tent of the Sea under the Regulation,” it has been said 
that the word “sea” as understood within the meaning 
of the Regulation includes the “territorial waters,” and 
not the whole of the open sea : (see p. 74 aiitt). Hence, 
it may be maintained that if an island tin own up in 
the sea be connected by a ford with the shore, such 
island must be an island tlirown up by the sea within 
that extent. The application of tlie provisions of the 
Regulation can not be extended to an island beyond 
that limit. This view may be supported by wliat was 
said by the Privy Council in the following Madras 
case : — 

In the case of the 0/ Slats for India v. 

liaja Chellikani Rao (r), the lands in dispute were 
islands which had been formed in the bed of the sea 
near the mouth or delta of the river Godavari. These 
islands were within a short distance, much under three 
miles of the mainland, and covered with jungle. The 
Crown desired to constitute them into a reserved forest, 
but the Zemindars objected and claimed the lands as 
theirs. Their claim was allowed by the Madras High 
Court. In reversing the decision of the Madras High 
Court, their Lordships of the Judicial Committee said : — 
“The date of formation of these islands is not certain. 
Plans have been produced showing that from the 
forties to the sixties of last century they or the larger 
part of them appeared above the surface of the water. 
At what date soever they appeared, they were in the 
high seas at a point thereof not far from the shore of 
the mainland and in these circumstances, in the opinion 
of the Board, they were Crown property.” 

“The case is not complicated by any point as to 
geographical situation ; the question of whether a 
limit from the shore seawards should be beyond three 


(i) !• L. U. 39 Mad. 617 j 20 Cal. W. N. 1311. 
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miles, should be the extreme range of cannon fire, or 
should be even more if the locus be claimed to be 
infra fauces ter roe — no such questions arise here. The 
point is geographically within even three miles of IBritish 
territory ; at that point islands have arisen from the 
sea. Are those islands no man’s land ? The answer 
is, they are not, they belong in property to the British 
Crown.” In the following portion of the judgment, 
their Lordships considered the law of England on the 
point, and then came to a conclusion which was 
expressed in the following passage : — “In the opinion 
of the Board, this is also the law of India. The Cr'own 
is the owner, and the owner in property, of islands 
arising in the sea within the territorial limits of the 
Indian Empire.” ( See “ Extent of the Seacoast.” 
pp. 85-88 ante.) 

It may be contended that the decision of the Privy 
Council in the above case was not governed by the 
provisions of the Regulation, as it does not apply to 
the Presidency of Madras. (Sec “Local Extent of 
Regulation XI of 1825” p. 1^7 ante). This is evidently 
true, but the decision being a decision of a general 
proposition of law relating to an island within tire 
“territorial limits” it is applicable to all the provinces ; 
and the operation of the law declared by the Regulation 
can not extend beyond what is knowri as the territorial 
limits of the Indian Empire (see p. 74 antei) 

'‘The channel may not be fordable ” : — 

According to the rule laid down by the frst part 
of Clause III, Sec. 4, of the Regulation an island thrown 
up in a large navigable river, surrounded by an unfor- 
dable channel belongs to the Government. It some- 
times happens that the channel which was at first 
unfordable, becomes subsequently fordable, and joined 
to the mainland in the course of time. A difficulty 
then arises whether the first part, or the tecond part 
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of the Clause would be applicable to the cases of this 
desrription. At first sight it would seem tliat the 
conditions stated in the two parts of the Clause are 
successive and not opposite, that is to say, if the channel 
be unfordable at its first appearance, it is to be at the 
disposal of the Government ; and on the channel 
becoming fordable at anj' season of the year, it will 
belong to the riparian owner whose estate may happen 
to be most contiguous. The result accoiding to the 
above interpretation may be stated thus that the 
Government will be vested with the right of ownership 
of the char at the time of its first appearance, but will be 
divested of such right on the channel becoming foidablc 
at ail}- season of the j ear. 

Another interpretation Wt.S placed upon the two 
paits of Clause III by Sir Barnes Peacock, by which the 
learned Chief Justice evidently meant to get over the 
difficulty of vesting and divesting of the owneiship of 
the char. His view will be apparent from his following 
observations made in the case of Mohini Mohan Das v. 
Jngijobandhco Bose (i): -“If, when the island fiist formed, 
the river Bawor was not fordable between the plaintiff’s 
estate, which formed that part of the shore which was 
nearest to the island, the island might accoiding to the 
clause 3 have been disposed of by the Government. If, 
before the Government disposed of it, the river between 
the plaintiff’s estate Kootubpoie and the island became 
foldable, then, according to clause 3, it would belong 
to the plaintiff as the owner of Kootiibpore.” In this 
case, the learned Chief Justice re-affirmed what he laid 
down on a former occasion, in the case of Koivar Paresh 
Narain Boy v. Watson and Co. (2) on the point under 
discussion. This view would require that the time 
after the formation of the island and before tlie disposal 
of it by Government should be taken into consideration. 

(t) 9 Suth W. R. 3t2 (J151 (2) 5 Siith. W. K 2S1 (.’85). 
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The above modes of interpretation of the two parts 
of Clause III were further complicated by the pro- 
visions of Act IX of 1847. Sections 5 and 6 of that 
Act speak of changes during the period between two 
surveys, and the orders for assessment of revenue are to 
be passed on the status discovered in the second survey. 
The provisions as made by that Act induced the 
Court to hold that the status at the time of original 
formation is not to be looked to, but the status at the 
time of re-survey alone is to be considered. This view 
was expressed in the cases of Wise v. Atneerunnissa (i) 
and Wise v. M outvie Abdoot All (2). In the last case, 
it has been held per Bayley and Campbell, JJ., that 
by Act IX of 1847 Government reserves its right under 
that Act till the period of re-survey and that the 
status at re-survey, and not the status at the time of the 
formation of the land is to be looked to in the adjudi- 
cation of such claims. Thus, where before a re-survey 
land attaches to that of a riparian proprietor, and its 
is that which under Clause III gives that pro- 
prietor a right, which the opposite party cannot defeat 
unless a better title than an award under Act IV of 
1840 be proved This view was followed in the cases 
of Wise V. Ameeriinnissa Khatoon (3) and in Kowar 
Paresh Narain Roy v. Watson and Co. (4). 

Next, a third mode of interpretation of the two 
parts of Clause 1 1 1 was suggested in the case of Mus- 
sumut Tahira v. The Government (5), where Loch and 
Macpherson, JJ , observed as follows : — “This case 
’ cannot be treated as coming under clause r, section 4, 
TRegulation XI of 1825, for the lands in litigation are 
"evidently not a gradual accretion to the original lands 
of the plaintiff’s village of Dinapore, but have formed 

Ci) 2 SuUi. W. R. 34. (*) tbid, p. 127. 

(3) 3 Suth. W. U, 319. (4) S Suth. W. R 283. 

(S) 0 Suth. W. R. 123 (125)- 
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opposite to it in the shape of an island, there being a 
running^ stream between it and the mainland. If the 
island at the time oj its formation were surrounded 
with water unfordable at any time of the year, the 
Government, as sovereign, would have undoubted 
right, under clause 3 of the above law and Act IX of 
1847, section 7, to take possession.” This decision 
evidently meant to say that unfordability was to be 
looked to at the time of the formation of tlie island. 

In Mohim Mohiin Das v. yuggobundhit Dose (i), 
the land came up oiiginallj' from the liver as a small 
island, and gradually joined on to the plaintiff’s estate 
after it had been taken possession of by the defendant. 
It was held by Trevor, J., disagreeing with Glover, J, 
that the Government alone was entitled to the land, 
and not the plaintiff to whose estate land had ad- 
joined. This decision Was leversed on appeal undei 
section 1$ of the Letters Patent. [See Moiiini Mohm 
Das v. ytiggebandliH Bose. (2) ] 

In the case of Kahe Pet shad Mojoomdar v. 'Ik 
Collector of Mymensingh (3), the plaintiff who lost 
his case in the Couit of First Instance, in appeal to 
the High Court, conteneJed that the land having formed 
as an island in a -navigable river, and the damon or 
gulf which separated the disputed land from mouzali 
Beara having become fordable within the last few years, 
the land must be deemed to have beco ne an accession 
to his mouzah Beara from the time when the domoos 
became fordable, and that his cause of action accrued 
from that time, and therefore his suit was not barred by 
limitation. In overruling this contention, Norman, J, 
said as follows : — “If that argument is well founded, the 
absurd consequence would follow that, though land 
originally formed as an island had been occupied and 

(i) 7 Suth. W. R. 103. ^ 

(2) 9 Suth. W. R. 312. (3) 13 Suth. \V. K. 366. 
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cultivated for 20 or even 50 3'ears, still, if the channel 
between it and the mainland be filled up, the rights of the 
person in occupation of the island would be destro^'ed, 
and the riparian owner could acquire a right of posses- 
sion which he might enforce by suit at any time within. 
12 years after the channel dried up or became fordable** 
I think that the true jule is that a question as to the 
right to the possession of land, either gained by gradual 
accession or reformation or thrown up in a river or the 
sea, must be determined by an enquiry into the condi- 
tion of land, when it was originally gained by alluvion 
or thrown up, and became the subject of property and 
capable of cultivation or occupation as such.” The 
learned Judge, then, refened to the Roman Taw which 
had been discussed before in this book : (see pp. 362- 
364 ante). Continuing upon the same point, Mr. Justice 
Norman further observed ; — “ft is difficult to see how a 
right, which has once acciued, can be divested by any 
change in the condition of land adjacent to that in 
which such right exists, and therefore one would think 
that, if land comes into existence, and becomes the 
subject of property as an island in a navigable river, the 
fact that the channel between it and mainland dries up 
subsequently cannot destroy the rights of property or 
possession which any person may have acquired in it 
uhile it continued to be an island.” In legard to the 
decisions which held that the status at the re-survey 
should be looked to, Norman, J., in the same case, 
said as follows : — “I confess mj'self unable to assent to 
the rule supposed to be laid down in Wise v. Ameet un- 
Ttissa Khatotn 2, Weekly Repoiter, 34, that the status 
of the land at the time of the re-survey' is to be looked 
at in detei mining questions between rival claimants 
when the Government is not one of such claimants ”(i). 

The divergence of judicial opinion in the interpretar 


(O See p. 391 an/e. 
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tion of the two parts of Clause III, Section 4, discussed 
above, induced (L. S.) Jackson and Glover, JJ., to refer 
the matter to a Full Bench, in the case of Budi oonissa 
Chowdhrain v. Prosunno Coomar Bose (i). In that case, 
it has been held unanimously by the learned Judges 
constituting the Full Bench that, in a suit regarding the 
right to a chur or island thrown up in a large navigable 
river, originally surrounded by deep unfordable water, 
but between which and the estate of the zemindar a 
fordable cliannel has since been created, the state of 
things existing at the time when the chur or island is 
thrown up or formed, is the criterion by which the right 
either of the Government or of the owner of the contigu- 
ous land is to be determined with reference to Clause 
III, Section 4, Regulation XI of 1835. 

Thus, the conflict of opinion regarding the inter- 
pretation of the conditions of the two parts of Clause 111 
was set at rest by the decision of the Full Bench in the 
above case, which upheld the thiid mode of interpreta- 
tion, namely, that the condition at the time of foimation 
of the island is to be looked to for the purpose of deter- 
mining the right of Government and private proprietors 
under Clause III. 

The decision of the Full Bench, in the case of Bud- 
7 oonissa Chou'dhrm'tt v. Prosuniio Cooma/ Bose (i), 
appears to have been approved by the Judicial Com- 
mittee of the I’livy Council, in the case of Wise v. Atnee- 
runnissa Khatoon (2). In that case, the land in dispute 
originally appeared as an island surrounderl by an 
unfordable channel, which subsequently became fordable 
from the Kalkini side, which belonged to the Govern- 
ment, who put Ameerunnissa (defendant-respondent) 
in possession of it under a new settlement. It was con- 
tended on behalf of the plaintiff appellant that the Gov- 
ernment could not, in consequence of the provisions of 
(l) 14 Sutht W. R, 25 (F. B. Rulings). (2) 6 Cal. L. U :j 49 ' 
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Act IX of 1847, include the lands which are now in 
dispute with cliur Kalkini without a new suivey. In 
dealing with the point, then Loidships observed : — “Even 
if the Government was not entitled to assess the lands 
in consequence of Act IX of 1847, they were entitled 
to take possession of them as lands which originally 
formed as an island, and were, at their fiist formation, 
surrounded by water which was not fordable, and thej’’ 
were entitled to oust the plaintiffs, who w'ere trespassers 
and to put the defendant into possession ’\i)^ In the 
middle of the judgment (at p. 252) of the same case, 
their Lordships further noticed the diveigence of judicial 
opinion relating to the time of fordability and quoted 
with approval the view expressed by the High Couit in 
the above Full Hench Ruling. (See also v. /I nice- 
runnisa Khatoon, 24 Suth. \V. R. 43$). This fact leaves 
no doubt that the above Full Bench decision on the 
point that the state of things at the time of the formation 
of islands is to be looked to, for determining the lights 
under Clause III, Section 4, was upheld by the Ih ivy 
Council. 

The result of the Full Bench ruling, in the case of 
Budrooniss 1 Chov'dlii'din v. Pt ossunno Coomar {2), was 
that the decisions of the Calcutta High Couit which 
held that the conditions icferred to in Clause III meant 
the statits of , n island until it had been disposed of by 
Government or the status at the le-suivey as indicated 
by the provision of Act IX of 1847, were oven uled. 
It would alwaj s be a question of fact in each case what 
is the precise time, when the chur could be pro[ierly 
said to be thrown up or formed : pe> Couch, C. J , in 
the above case of Budroonissa v. Prosunno Cooniat, 

Now, it appears that the above Full Bench decision 
was passed on the 17th August 1S70, and that an ex- 
press provision was made by Sec. 4 of (B. C.) Act IV of 
(I) 0 Cal. 1 . R. J19 (254). (2) 14 Suth. W. K. 25 (E. B.) 
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1868 (The Bengal Alluvion Act, 186S which receiver! the 
assent of the IJeutenant-Governor of Bengal on the 
8th June, 1S68, and of the Governor-General on the 
24th idem), to the following effect — “Any ibland of 
which possession may have been taken by the local 
revenue authorities on behalf of the Government under 
section 3 of this Act, shall not be deemed to hare 
become an accession to the property of any person by 
reason of such channel becoming fordable after posses- 
sion of *uch Island shall have been so taken.” It is 
apparent that this section has great bearing upon the 
determination of the question referred to the Full Bench 
in the above case. It does not seem clear why no refer- 
ence was made to the .Act at all. 

“ According to established usage ” .— 

In this connection what Mr. J. II. llaiington, (a 
Judge of the Sudder Dewany Court and wlio Iiad a 
hand in the drafting of the Regulation), says regarding 
the istab'ishe'i usage of Bengal, may be quoted. In a 
note to his Analysis of the Bengal Regulations, after 
citing the provisions of the Civil Law as stated by yaltcl 
(in the Law of Nations, Book I, Ch. XXl 1 , see p. 54 
ante of this book), he adds : — "This statement of the Civil 
Law corresponds exactly with the established usage of 
Bengal. Tl>e most difficult question is, when c/inrs, or 
islands, are tlirown up in the middle of a river, or on the 
seacoast, to whom does the property of them appertain ? 
In the latter case indeed, when the ebar is not im- 
mediately annexed to the contiguou.s estate, so as to 
come within the rule of gradual accession, there seem^ 
to be no doubt that the island belongs to the Stale. 
In the large rivers also, such as the Ganges. Meghna, 
and Buirumpootei, if a chur be thrown up in the middle 
of the river, or in' any pait where there is no fordable 
channel on either -side, it is, I believe, according to 
established usage, considered to belong to Government. 
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But if there he a ford on either side, it is deemed an 
accession to the estate connected with it by the ford. 
In small rivers, belonging to individuals, the right to a 
chur newly thrown up would of course vest in the 
proprietor of the bed of the livei where the chur is 
formed” (3). 

Under the head of the "J’lovisions of Hindu Law on 


the Subject" (see p;). 164-173 antes, it has been said that 
there does not appear to be an\ rii'e of Hindu Law 
expressly made for the puipose of g_v*rni"g^the cases 
relating to rhurs thrown u ' a I’lg'' lav' 'de rivei or 
in the sea In the answei given L . c P i ■ f the 
Benares Hindu College in 1804, lu such f; ’v ons of 
the Hindu Law was mentioned • (see p. 172 c , In 
the opinion which is reported to have been given bv the 
Hindu Law Officers of the Sudder Dewany Ad.ivvlut, the 
following passage occurs • —“In land appealing above the 
sea, not being connected with the shore, the light of the 
sovereign exists." The authois of the opinion referred 
to the tc.xts of Viihaspati in suppoit, but they d hi not 
cite them: (see pp. 173 & 174 ante.) It would now 
seem that the Indian Legislature while enacting the 
piovisions of Cl. Ill Sec. 4, was thinking that the rule 
relating to an island in the sea, as stated in the above 
opinion given by the Hindu Law Olificeis, was based 
upon an established usasie of this country, mentioned by 
Harington in his Regulations of Bengal. It ma)’ be 
further explained by the theory of the common law 
that all unappropiiated and waste lands are vested in 
the Crown. This view may be supported by what was 
said by the learned Judges of the Sudder Dewany 
Adawlat, in the case of Gureeb Hossein v Lamb (i), 
in the following passage : — ^"By Regulation XI of 1825 
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([) I I.irington’s Analysis of Laws and Kcgulations of Bengal, 
Vol. ir, p 252 (Eont-notes) 

( 2 ) 1859 Cal. Sud. D. R. 1357- 
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which is declaratory of the common law of this country 
as well as by the common law of England, the bed of 
a navigable river, that is a river in which the tide ebbs 
and flows is not the property of anj' individual.” 

“At the disposal of Government ’’ 

An island thrown up in a large navigable liver or in 
the ‘■ea when surrounded by an unfordable channel 
shall be at the disposal of tlie Government. The ex- 
pression “at the disposal of Government’ has been a 
subject 0/ various constructions owing to its peculiar 
woi dings. Act IX of i.‘547 by its several provisions 
suggests that the Government is not entitled to the 
ownership of the island but is only vested with the 
right of assessing revenue. In fact, the construction 
that the words “at the disposal of Government” mean 
that Government has only the power to dispose of the 
island for revenue and not to own it seems to be 
consistent with the provisions of Act IX of 1847. If 
the legislators intended that such islands should be 
owned by Government, nothing would have been 
easier for them than to use the word “ belong to ” in 
instead of “be at the disposal of.” This view was ap- 
parently taken by Sir Barnes Peacock, in the case of 
Kowar Paresh Narxin Roy v. Watsen and Co. (l), 
where the learned Chief Justice observed • “The 
Regulation does not say ‘shall belong to Government,’ 
but that the Government may dispose of it. If, however, 
the Government does not take possession or dispose of 
it for a year or so, and during that time the channel 
between the island and the adjoining land becomes 
fordable, the right of the Govern naent to dispose of it 
would cease.” This view was upheld by the learned 
Chief Justice also in the case of Mohini Mohan v. 
‘^itggobundhu (2). 

The point was raised directly in the case of 


(1) 5 SuiU. W. R. 283 (28s) 


(3) 9 Sutb. W. R. 313 (jiS). 
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Khellut Chtinder Chose v. The Collector of Bhougul- 
pttr {i), where this argument was advanced, namely, 
that the words “at the disposal of Government” should 
be construed as giving only the power to dispose of. In 
overruling this contention. Loch and Norman, JJ., 
said : “We are of opinion that the words ‘at the 
disposal of the Government,’ mean that the property 
in, and absolute right of disposal, of the same, is 
vested in the Government, and not, as contended for 
by the appellants, that the Government have merely a 
right to the revenue. The Legislature throughout the 
Regulation in question is dealing with the right of 
properly in newly-formed lands, and not merely 
providing for the light to assess revenue upon them.” In 
the following portion of the judgment, the learned 
Judges dealt with the argument addressed to them in 
analogy to cases under Regulation VII orj^iS22. 

In the case of Wise v. Moulvie Abdool Ali (2). 
Hayley, J., observed as follows . — “Then Regulation XI 
of 1825 placed them,*if island.s, at oncs\ at the] disposal 
of Government as its ^absolute propeity : if churs 
liable to lesumption, they become at onve open to 
assessment.” 

In some''cases'it has been laid down ’ broadly that 
an island thrown up fli a navigable river or in the; 
sea, surioundcd by an unfoidable stream (is the' pro- 
perty of the Government. See Atitssamut\ Tahiia 
V. 1 he Government (3) , Kalee Pershad v. 1 he Collec- 
tor of Mymensiugh (4) ; Budroonissa Chovidhrain 
V. Prosunno Coomnr(^f \ ; Rani Surnomoyee v. Jardine, 
Skinner, and Co., (6). In the case of Amceioonnissa 
Khatoon V. Wise (7), McDonell, J., in delivering the 

(1) iS64Suth W K.:(G.ip No.) 73 

(2) 2 Sulh. \V. R. 127 (12S). (3) 6 Sutli. W. R. 123- 

(4) 13 Sulh. W. R, 366. (S) 14 Sath W, R. 33 (F 13. Rnlinijs). 

(6) 20 Suth. W. R. 376. (7) 24 Salh. y. R. 435 (436)- 
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judgment said thus : “The Full Bench Ruling of the 
17 August 1870 (reported in Weekly Reporter, Volume 
XIV, Full Bench Rulings, p. 28) was referred to as 
showing that, under the terms of Clause 3 of Section 4 
of Reg. XI of 1825, these lands being, at the time of 
their first foundation, the property, or to use the words 
of the Regulation, at the disposal of Government, they 
could not subsequently become vested in the plaintiffs 
or any one else."’ The above passage from the judgment 
of McDonell, J., was approvingly quoted by the Privy 
Council in the judgment of the case of V'ise v. Ameertin- 
nissa Khatoou (i), where their 1 ' ' . said — “ Even 

if the Government was not entit' 3 assess the land 
in consequence of Act IX of 184/, they were entitled 
to take possession of them as lands which originally 
formed as an island, and were, at their first formation, 
surrounded by water which was not fordable, and they 
were entitled to oust the plaintiffs, who were lies- 
passers, and to put the defendants into possession” 
From the last passage quoted it would be apparent that 
their Lordships of the Judicial Committee evidently 
meant to say that an island in a large navigable 
river would be the property of the Government, which 
sufficiently explains how the words, “at the disposal of 
Government” in the op'iiion of their Lordships, should 
be construed. 

In the case of Aamda IJai i Basak v. Secretary of 
Anwida Ilari State for India (2), while overruling the contention 
Secretaly of that when under Clause III, Section 4, Reg. XI of 
1 825, a char or island has come to be at the disposal of 
Government because it is surrounded on all sides by an 
unfordable channel, or because it has become an acces- 
sion to the land held by Government, Government 
must be treated as a trustee for the public, Mookerjee, J., 
said : “In our opinion, it is not correct to say that when 


(i) 6 Cal. L. K. 249. 


(2) 3 Cal. L. J. 316 (334). 
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Government acquires property under clause (3) section 
4. X 1 of 1825, either as an island surrounded by 

an unfordable channel, or as accession to lands held by 
Government, Government becomes a trustee for the 
public. Government is entitled to deal with the pro- 
perty in the same vva3' as any other part of the territory 
of the State at its disposal.” See also Guru L>ns Kundu 
V. Ktimar Snsanta Kumar Ray (i). The view taken 
above maj' also be supported by the provisions of 
section 3 of Act IV of 1S68 (B. C.) 

Riglits incidental to property in Islands .- — 

Tlie Government being vested with the ownership 
of an island in a large navigable river becomes entitled 
to all accretions thereto whether by alluvion or by 
dereliction of its water. 

[See Kallyn.ith Roy v. y. Laiorie (2) and Anandn 
Hari Basnk v Secretary of State Jor Indii (3)]. See 
also section 2 .Act IV of 186S (Bengal Council) which 
runs thus • — 

“It is herebj' declared that when any island shall, 
under the provisions of clause 3, section 4 of Regula- 
tion XI of 1825 of the Bengal Code, be at the disposal 
of Government, all lands gained by gradual accession to 
such island. Whether from a recess of the river or of 
the sea, shall be considered an increment to such island, 
and shall be equall)- at the disposal of the Govern- 
ment.” 

But the fact of the Government having propertj' in 
such island would not entitle it to take pos.session of 
the river-bed when the channel intervening between 
such island and the mainland dries up. This view of 
law was adopted by the Judicial Committee, in the 
case of Rani Surnomoyee v. yardin, Skinner, and Co. 
(4), where their Lordships said — ‘ Though an island, or 

(i) 14 Cal. W. N. 3»7 (321). (2) 3 Suth. W. K. 122. 

(3I 3 Cal. I.. J. 3 t6. (4) 2oSliIIi. W. R. 276(278). 
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land thrown up *id surrounded by a river, may be vested 
in Government, it does not follow that, if the river, which 
separates the island from the mainland, dries up after the 
island has been resumed by Government, the bed of the 
river becomes the property of Government in cases in 
which the bed of the river is not gained as an accietion 
to the island by gradual accession within the meaning; 
of the first clause of section 4 of Regulation XI of 
1825.” 
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Government’s failnre to claim : — 

There are instances in which, although it was open 
to the Government to lay a claim to an island thiow.'. 
up in a navigable river, yet the Government refused to 
take possession under the first part oi Clause III, Sec- 
tion 4. It is now proposed to consider under this head 
how to determine the rights to such island under that 
circumstance. One opinion seems to be this that cases 
like the above ate to be governed by the general princi- 
ples of equity and justice as declared by Clause Fifth, 
Sec. 4. This view of law was adopted by Norman, J., in 
the case of Kalce Pershad Mojoomdar v. The Collector 
oy ( I ), where, in delivering the judgment, 

the learned Judge, referiing to the 3rd Clause, of Sec- 
tion 4, Regulation XI of 1835, observed : — “The 
clause in question does not, in fact, provide for the case 
of an island thrown up in a river, which, at the time 
when it becomes capable of being occupied or culti- 
vated, in other words, a subject of property, is separated 
from the lands most nearly adjacent to it by an un- 
fordable channel, further than to declare that such 
i.sland shall be at the disposal of Government. But if 
the Government does not think fit to lay claim to it, 
the case will fall within the 5th Clause of Section 4," 

Now, ex hypothesi the island thrown up in a large 
navigable river as contemplated by Cl. Ill, Section 4, 


(I) 13 Sulh. IV. K. 366(370), 
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can neither be regarded as a reformation upon the 
diluviated land of any estate, nor as connected with 
any c'-tate on the bank by a fordable channel ; for in 
eithei case it will be a piopcrty belonging to an in- 
dividual. Next, it being an island, no right of alluvial 
a«:retion can be set up to it. So the only right that 
can be asserted in respect of it is a title hy possession. 
Hence, it follows that the general principles of equity 
and justice which are to be applied in determining the 
title by possession, ultimately mean that the prior 
possessor is to be maintainefl in possession. In such 
cases the person who occupies the island first, is main- 
tained in possession b} the Criminal Court, as against 
a claimant, who may happen to oppose him. The 
opposing claimant is thus diiven to the Civil Court to 
piove his title. The subject of dispute being an island 
in the bed of a public river, he is bound to fail to estab- 
lish anj’ title, and the lesult that follows is that prior 
occupation confers ownership of such islands except as 
against Government. The case of N'abtn Ktsho^e 
Rcy V. Jo^esh Pc'shad Gan^ooly (i), may be re- 
fened to as an exact illustiation of the position stated 
above. It may be said that this state of the law is 
responsible to a great extent for the scramble for prior 
possession leading to ficquent contentions and affiays, 
ending in blood-shed and niuidcr, which the Regulation 
intended to put a stop to. 

To remedy this evil, it would seem, an effoit was 
made to intioduce the theory of kfimnsh or disko?icst 
possession, to prevent the possessor from av.viling him- 
self of the lavv' of limitation, in the case of Kowar 
t'aresh Narain Roy v. IValson and Co., (2). In that 
case, Watson and Co. took possession of an isUmd 
thrown up in a navigable river surrounded by an un- 
fordable channel, which had subsequently become 

(1) 14 Sutfi W. K '’,52. (2) 5 SdiU W. K. 2S3. 
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fordable by the recess of the river between the 
land in dispute and the northern b-ank. The plaintiff an 
owner of the northern side instituted the pre-.ent suit 
against the Company for recovery of the char land after 
the channel had become fordable. Sir Barnes Peacock^ 
in delivering the judgment, observed : “If they (Messrs, 
Watson and Co.,) took posses.sion of land which tliey 
knew did not belong to them, they took (as the Civil 
Law calls it) a knavish possession. Speaking of posses- 
sion and prescription, the Civil I-aw says . ‘To acquire 
prescription, it is necessarj' to have possessed honestly 
and fairli’, that is, that the possessor must have been 
peisuaded that he had a just cause of possession and 
must have been ignorant that what he possessed did 
not belong to another person. And this integrity is 
alwaj-s piesumed in evcr^^ possessor, if it is not piovcd 
that he has possessed with bad conscience, knowing the 
thing to be anothei’s’ (Domat’s Civil Law, 220S, page 
876) I do not mean to say that the fact of obtaining 
possession dishonestly or knavishly will prevent a man 
from availing himself of an express Law of Limita- 
tion. On the contrary, it appears from a note in the 
same book that it will not i^ident, page 2209 ) ’’ 

“In the same note it is said : ‘But as to the point 
of conscience, it is most certain that the length of time 
does not secure unjust possessors from the guilt of sin, 
and that, on the contiarj’-, their long pos.session is nnlj’ 
a continuation of their injustice’.” The learned Chief 
Justice, upon the same point, further said : “We allude 
to this point, not for the purpose of determining the 
question of limitation, but for the purpose of consi- 
dering whether Messrs. Watson and Co. did in fact 
take possession as owners of Ramkristopur on the 
south bank as stated in argument, or whether they did 
not take it in right of their tenure as owners of a 
portion of the land on the north bank of the river and 
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as tenants of the remainder of that portion. In con- 
sidering this question, we should not presume that 
Messrs. Watson and Co., took a knavish or dishonest 
possession, if their possession could be attributed to any 
state of facts consistent with honesty and integrity. 
If they took possession of an island, knowing that it 
belonged to Government, it would be just as knavish and 
dishonest as if the)' took possession of land which they 
believed to be the property of a private individual. It is 
quite as dishonest to take the land of another, knowing 
it to be his, as to take the goods of another.” Notwith- 
standing the above observations, it would seem 
that dishonesty in obtaining possession would not 
prevent the possessor from being protected by the Law 
of Limitation. The above theory of dishonest pas^cssion 
was also icferred to in the case of Nabin Kishore Roy 
V. Jagesh Per shad Gangooly (i), where it was held that 
the principle had no application. 

The Law of Limitation being perfectly clear, no 
such contention would be acceptable by our Courts. 
Again, such possession against Government would not 
perfect any title except at the expiry of sixty j'ears. 
But f'li-! view may be qualified by subsequent physical 
changes. If the intervening channel become fordable 
afterwards, the island may bccom? an accession to 
the bank. This will evidently be another mode of 
determining the lights to such island when the Govern- 
ment may fail to lay a claim to it. 

In the above-cited case of Koivar Paresh Roy v. 
Watson and Co. (2), Sir Barnes Peacock, in dealing 
with the right of the Government, when it failed to 
take possession at the first formation of an island, said 
as follows ; — 

“Therefore, as regards the Government, it appears 
to us that, although it was originally an island, and 


Decisions 
lioldinsT thnt 
bubsequcnl 
physical 
chancres make 
the docrine uf 
n fordable 
channel 
applicable, 

<ind 

(lovcrnmcnl’a 
tillc lb lobl. 
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(2) 5 Sulh. W. R 283 (285). 
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'i 

Government might at its first formation have taken 
possession of it, still, as the Government did not do so, 
and the river between the land in dispute and the shore 
is now fordable, the land formed by the recess of the 
river is an increment to the lands most contiguous to it 
and belongs to the owners of such land ; therefore the » 
Government, the only party who could have a title to it, 
have lost their title.” 

A similar view was taken in the case of Golam Ally 
Chovidhury v. Gopal Lull Tagore (1). In that case, it 
was admitted that the c/iur in dispute made its first 
appearance as an island surrounded by unfoidable water 
in a large navigable river, and was at that time by law 
at the disposal of Government. Afterwards the cliannel 
between it and the shoie of the river became fordable at 
a certain part. The Government did not assert its right 
previously to the occurrence of this event, and subse- 
quently thereto, it declined to do so. Under these 
circumstances it was held that as soon as the channel 
became fordable, according to Regulation XI of 1S25, j 
Section 4, Clause 3, the c/iiir became an accesdon to 
the land of the person cr persons whose estate or estates 
on the bank of the river fell under the description of 
being "most contiguous” to it. 

Assessment of revenue on Islands newly 
thrown up 

The substantive provisions of law Ibr assessing reve- ■ 
nue upon newly formed islands have been made, as said 
before, (see p. 288 ante) by Clause 2, Section 3, of 
Regulation II of 1819. These provisions in regaid to 
churs thrown up in the midst of a river or the sea were 
further supplemented by the enactment of Section 7 of 
Act IX of 1847. That Section ran as follows' — “And ^ 
it is hereby enacted, that whenever, on inspection of 
any such new map, it shall appear to the local revenue | 


(r) 9 S(ith. W. K. 40J. 
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autliorities that an island has become thrown up in a 
large navigable river liable to be taken possession of 
by Government under Clause Third, Section 4, Regula- 
tion XI of 1 82 5 of the Bengal Code, the said local 
revenue authorities shall take immediate possession of 
the same for Government and shall assess and settle 
the land according to the rules in force in that behalf, 
reporting their proceedings forthwith for the approval of 
the Sudder Board of Revenue, whose orders thereupon 
in regard to the assessment shall be Bnal. Provided, 
however, that any party aggrieved by the act of the 
revenue authorities in taking possession of any island 
as aforesaid shall be at liberty to contest the same by a 
regular suit in the Civil Court.” This Section has been 
repealed by Section I of Act IV of 1S68 (B. C.); and 
Section 3 of this Act can now be taken as dealing 
with the assessment of revenue of newly thrown up 
islands, in .substitution of Section 7 of Act IX of 1847. 
Section 3 of Act IV of 186S laj’S down as follows : — 

“Whenever it shall appear to tlie local Revenue 
authorities that an island has been thrown up in a large 
and navigable river liable to be taken possession of by 
Government under Clause 3 Section 4 of Regulation 
XI of 1S25 of the Bengal Code, the local Revenue 
authorities shall take immediate possession of the same 
for Government, and shall assess and settle the land 
according to the rules in force in that behalf, reporting 
their proceedings forthwith for the approval of the 
Board of Revenue, whose order thereupon, in regard to 
the assessment shall be final. Provided, however, that 
any party aggrieved by the act of the Revenue autho- 
rities in taking possession of any island as aforesaid, 
shall be at liberty to contest the same by a regular suit 
in the Civil Court.” 

Now the difference between the provisions re- 
lating to islands in a large navigable river, made by 
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Act IX oi 1847 and Act IV of 1868 is apparent. Un- 
der the Act of 1847, such islands were to be taken 
possession of at the time of decennial re-survey, but 
under the Act of i868, the possession of such islands 
may be taken on behalf of Government immediately 
after their formation. 

The assessment of revenue is to be made according 
the rules framed by the Board of Revenue Under 
both the Acts rights have been preserved expressly for 
an aggrieved party to contest the legality of the action 
of the revenue authorities in the Civil Court. 

“Fordable.” — The word ^'fordable" literally means 
that which can be crossed on foot. But the physical 
conditions of this country made the construction of 
the word from the legal point of view a matter of 
great importance. A channel may be crossed on foot 
when the water is breast-high or knee-deep. It can be 
forded, in some cases, only in the dry season, but it 
may not be so in the rainy season. It may be crossed 
on foot straight from side to side or in a zig zag direc- 
tion. To these, the difference in height of different men 
may be added. These are the considerations which 
render it necessary to look out for the judicial interpre- 
tation of the word “fordabld’ under the Regulation. In 
the Indian Alluvion Bill of i88r, this word was defined 
thus : — “A channel is s,.Id to be fordable when it does 
not exceed five feet in depth in the dry season next after 
the formation referred to and throughout the twenty- 
four hours” This definition, although it has not the 
force of law, at any rate shows that various circums- 
tances are to be taken into consideration in defining 
the term “fordable” 

As for the interpretation put upon the word “for- 
dable" by reported decisions, reference may be made to 
the case of Issur Chunder Settv. Kalee Dass Hajrahif). 


(I) 3Suth. W. R. g5(Civ.) 
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In that case, it was contended by the defendant 
appellant that, as it has been found that the water on 
the Furridpore side of the defendant could be crossed 
by people, it was fordable as contemplated by Clause 3, 
Section 4, of Regulation XI of 1825, and thus the defen- 
dant had as much right as the plaintiff who claimed 
the chur in suit from liie Dacca side of the Pudda 
river. In dealing with this contention, Bayley and 
(E.) Jackson, JJ., said thus: — “That the water on the 
Furreedpore side can only be forded at any time by fol- 
ing, not any direct or usual fore traight from side to side, 
but only by taking, in a zig-zag direction, advantage of 
the higher portions of the bed of the river, and that 
even only with the water breast-high : while on the 
other, or Dacca side is generally a shallow, i. e., water 
varying from i to 2^ths cubits only. It is argued that, 
if, even in this way, a person can get across, it is a 
'fordable' stream, and defendant can claim the land 
under the words of Regulation XI of 1825. The con- 
struction of a law must, however, in our mind, be 
reasonable, or, to use the words of Dwarris on Statutes 
page 550, Edition 1848, ‘to construe the words according 
to the subject-matter in such a tense as to produce a 
reasonable effect, and with reference to the circumstances 
of the particular transaction.’ Again, that interpretation 
is to be accepted which does not intend a wrong, 

page 551. Further, in page 552, ‘hot the words of the 

law, but the sense and reasons’ are to be looked to. 

The law is to be interpreted, ‘not according to the 

letter, but according to the meaning.’ Now, if with 
the fact before us, that the main stream of the great 
river Pudda is on the Farreedpur side, that there is no 
general plainly recognized direct ford there, while on 
the Dacca side there is, without a shadow of doubt, 
only very shallow water and properly fordable in the 
reasonable and ordinary term of the word, would it be 
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just or rational to with-hold from plaintiff his decrees ? ” 
In tlie result, it has been held, in that case, that a river 
that can be crossed zig-zag in the diy season only when 
the water is breast-high, is not a “Voidable' stream 
within the meaning of Clau.Se 3, Section 4, Regulation 
XI of 1825. 

In the case of Wise v. Ameeroonnissa Khatoon 

(1) , it has been held that the fact that, under certain 
circumstances a river is, in some places, and at extreme 
time of low water, capable of being crossed, does not 
warrant the presumption that the river was a fordable 
stream at the time of the formation of the chur. 

In Nabin Kishot e Itay v. Jooesh Pershad Gangooh 

(2) , the title of the plaintiff depended wholly on the 
evidence that the channel between Ababil and the chur 
in dispute was fordable within the meaning of Clause 3, 
Section 4 of Regulation XI of 1825. The only evi- 
dence that was relied upon with safety was the teoort 
of the Officiating Collector, Mr. Whinfield, dated 26th 
January 1869. With reference to this report, Markby, J, 
said : — “That would be the time of the year when the 
river is at its lowest, and in paragraph 31 he says : ‘I 
passed down the channel called the Gogra about ten 
days since at about half ebb, and there saw what ap- 
peared to be a channel at least a mile broad between 
Ababil and the disputed chur, and I felt sine that a 
channel of such width could not be foidable ; but on 
afterwards visiting this channel at the extreme ebb of 
the tide, I found that the water had receded, leaving a 
great extent of sand dry on both sides, and that it was 
easily fordable. Several men crossed the channel in 
my presence-at the points marked with dotted red lines. 
I had a compass and the map with me, and noted this 
down at the time. Thus, whatever may have been the 
case four or three years ago, the disputed chur is 


(i) 3 Suth, W. R. 219 (civ). (3) 14 Sulh. W. R. 352 'civ.) 
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certainly an accretion to Ababil at the present time. 
Boats, and even laige boats, can still pass though the 
channel at high water, but at ebb tide even small boats 
.stick. My drawing tj/ cubit, stuck quite at 
the east entiance of tlie channel at low water, though 
a couple of hours after I saw a Dacca pulwar going 
over the same ground when the flood tide came.” 

‘ The question then really is whether Mr. Whin- 
field was right in his opinion that a channel in the 
condition which he describes, that is to say, which can 
be crossed on foot at the extreme ebb, and probably for 
some short time before and after, is ‘foidable’ within 
the meaning of clause 3, section 4 of Regulation XI 
of 1S25.” 

“I have given this question a good deal of consi- 
deration because of its importance, and because I differ 
from the construction put upon the word by Mr. Whin- 
field. Upon the whole, I have come to the conclusion 
that the Legislature did not intend to give to the 
liparian proprietor the property in an island formed in 
a bed of a navigable river, when the channel which in- 
tervenes is, under ordinary circumstances, and at the 
most favorable season, uidordable at least iC hours out 
of eveiy 24.” 

From the cases cited above, it follows that a stream 
will not be fordable within the meaning of Clause III, 
Section 4, Regulation XI of 1825, if it can be crossed 
on foot, (z) in a zig-zig wa^-, taking advantage of the 
higher portions of the bed, {it) only at the extreme 
low-tide, {ill) for a short time of the da}'. 

Next, it may be maintained that a channel will be 
fordable, if it can be crossed on foot, (i) on a direct ford 
from the mainland to the chur, (rf) under ordinary 
normal tides by a man of average height, Itii) for the 
most part of the day at any sea.son of the year, {iv) at 
any points between such island and the shore. 
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Now, the elements as stated just above, which con- 
stitute a fordable channel within the meaning of the 
Regulation have been discussed partly in reference to 
the rulings cited in the foregoing pages. The condi- 
tions set foith above, also correspond with the defini- 
tion which was provided by the Indian Alluvion Bill ' 
of i88i, where the depth of the river was required to 
be not exceeding five feet, which is the average height 
of a man up to his breast. Among the conditions, stated 
above, the following points are to be considered below. 

“At any season of the year ” 

The provision of law declared by the secoftd part of 
Clause III, Section 4, as it would seem, was enacted in 
reference to the physical conditions of this country. 
The difference, or rather the contrast, in the conditions 
of the rivers of this country between the rainy season, 
and dry season, is so remarkably impressive, that the 
physical aspect of one season presents quite a con- 
trast to that of another. That which was full 
of tumultuous waves, with the banks lost in the hori- 
zon in one season, is reduced to a dull and lanquid 
stream in another season, with water so shallow as to 
be capable of being crossed over on foot here and there. 
So variable being the nature of the volume of water, 
and tide and current, it can hardly be equitable for the 
Legislature to enact a law only in view of the state of 
things prevailing in one season, in complete disregard j 
of the condition in another. That which is unfordable 
at one season, may quite possibly be fordable at 
another. The Indian Legislature, therefore, being 
guided by the physical conditions of the country, 
thought it fit to lay down a rule in the Regulation 
which does not appear to have found any place in the 
legal system of the United Kingdom. 

It has also been suggested that this provision was * 
presumably introduced to cut down, so to speak, a 
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larger right of the Government in islands thrown up in 
a large navigable river or in the sea. This view was 
expressed by (L. S.) Jackson, J., in the Full Bench case 
of Budroonissa v. Prosuntio Coomaf (i), where the 
learned Judge, with reference to the two parts of Cl. Ill, 
Section 4, Reg. XI of 1825, observed : “We may easily 
suppose that the Legislature had a measure at first in 
contemplation by which the right of Government was 
declared, if the channel should be unfordable at the 
time of formation, but that on it being objected that that 
would be giving Government a laiger right than it would 
be equitable to give, then, in order to cut down as it 
were that right which Government was to have on the 
occurrence of such cases, the words 'at any season of 
the year’ may have been introduced. It seems to me 
also clear that the words ‘at any season of the year’ 
refer to the year in which the formation of the island 
took place, and not to any future year,” 

Next, referring to the word “the year” it may be said 
that the Full Bench decision, in the case of Budrco- 
ttissa V, Prosunno Coomar (4) has made it clear that 
the year mentioned in the second part of Clause III 
Section 4, means the year in which the formation of the 
island takes place. This has been expressly laid down, 
in that case by Jackson, J., in the following passage of his 
judgment : “It seems to me also clear that the words ‘any 
season of the year’ refer to the year in which the forma- 
tion of the island took place, and not to any future year.” 
This view is also supported by Phear, J., in the same case, 
as will appear from the following passage of his judg- 
ment : — “I think the Legislature really meant to say that 
the channel, for the purposes of this enactment, should 
be considered fordable at the time when the island is 
thrown up, if it were then such as to be in fact fordable 
at the low water period of the year.” 
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At any points “between such island and the 
shore” : — 

The Regulation says that the island shall be con- 
sidered an accession to the contiguous tenures or estates, 
if the channel between such island and the shore be 
fordable at any season of the year. There is nothing 
to indicate that the channel is to be fordable at all 
points between the shore and such island, nor does not 
appear that any thing more was intended by the Legis- 
lature than this that an island shall be an accession to 
the contiguous bank, if the channel be proved to be 
fordable at any point between the shore and such 
island. This view is supported by the cases which are 
discussed below : — 

In the case of Wise v. Amirunnissa Khatoon (i), it 
has been held that if a chu^ be surrounde ' by water 
fordable at any point, the owner of the la' J to which 
the chur adjoins has prima facie title to it under 
Clause III, Section 4, Regulation XI of 1825. This 
view was upheld in Kowar Paresh Naiain Roy v 
Watson and Co,, (z), where Sir Barnes Peacok said 
“ We entirely agree with the decision of the learned 
Judges who decided the case which was referred to in 
the argument (W. R. VoLII, p. 34) that if a chur be 
surrounded by water fordable at any point, the owner 
of the land to which the chur adjoins has a prima. 
facie title to it under clause 3, section 4, Regulation XI 
of 1825,” In the case of Golam Ally Choiedhiuy v, 
Gopal Lai Tagore (3), the island at the time of its first 
appearance was surrounded by an unfordable channel, 
which subsequently became fordable at a certain part, 
and the fordability did not extend beyond the frontage 
of the defendant’s estate. The plaintiff rl-i-r-ed a 
share of chur when the deep water betn > ■ > state 

(i) 2 Suth. W. R. 34 (Civ), 

( 3 ) 9 Suth W. R. 401 . 


(2) 5 Suth. W. R. 283. 
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and the c/tur became shallow and fordable. It was 
held, upon these facts, that the whole chur was an 
accession to the defendant’s land and part of his tenure. 
This decision also supports the view that the fordability 
need not be established at all the points of the defend- 
ant’s frontage. In this connection, it may be mentioned 
that a paragraph of Clause VI of the Indian Alluvion 
Bill of 1S81 was to the following effect: — “ Kach 
particle of the island or land so formed, or the river-bed 
so abandoned, shall belong to that one of the riparian 
owners who can show a point on the frontage of his 
holding nearest to such pat tide’’ 

Contiguous accessions]: — The law of contiguous 
accessions, founded upon the foidability of the stream 
(the bed of whicli is not the property of an individual) 
intervening between the chur and mainland, is a 
peculiarit)’ in this country. It has presumably been 
enacted having refeience to the physical condition of 
the rivers in this country (see p. 413, ante). There 
does not appear to be any corresponding provision in 
the laws of England and America. The Tagore Pro- 
fessor for 1S89 traces the probable origin of the doctrine 
to the necessity which arose for the first time, when 
under the jurisprudence of tlie feudal sj stem the theory 
regarding the Ownership of the beds of rivers under- 
went a change, and the beds of all navigable rivers 
came to be regarded amongst the iura regalia of the 
Clown. He further maintains that this doctrine does 
not find any place in the Roman system of the law of 
alluvion (i). 

The suggestion made b3’ the first statement seems 
to be based upon what Grotius said regarding the state 
of things under which the que.stion of this nature 
arose (3). As to the second statement, namely, that 

(1) Law of Riparian Rights by Do^, p, 199. 

(2) Dc /utc ftc/io ci PciaSy Lib 11 , Cap. § 15. 

X 2 
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under the Roman law the doctrine of a fordable 
channel did not exist, it may be^said that there does not 
appear to be any doubt so far as the expiession “fordable 
channel ” is concerned. On a reference to the opinion of 
Grotius which has been discussed before (see pp. 363-364 
ante), it would be apparent that a rule of law similai 
to the doctrine of a fordable channel was prevalent in 
Holland, which he declares to be a p;ood law. 

The law of coititgitous accessions as declared by the 
Regulation should be taken independently of any con- 
nection with “an increase by imperceptible degrees.” In 
other woids, in cases of contiguous accessions, the word 
accession need not be qualified by any phrase, such as 
"Ay impel ceptible degrees." An island in livers, the bed 
of which is not owned by pi ivate individuals, becomes 
an accession to a contiguous estate when the inter- 
vening stream becomes fordable ; and it is immaterial to 
inquire, if such inquiry is possible, whethei such acces- 
sion was by slow and imperceptible degrees (see p. 100 
ante.) Again, an island in such cases may be thrown 
up by any alluvial process, that is, b)’ any jiroccss of 
washing up of sand and earth, and not necessarily by 
perceptible or imperceptible degrees, ^^see p. 99 ante). 
All these apparently show that while using the woid 
accession in Clauses I and 111 , the legislature never 
thought that any such great difference would be made 
because of the word “gratlual” having been put before 
accession in Cl, I, as to take away the spiiit of “annex- 
ing” in that clause by substituting for it “an increase 
by imperceptible degrees.” In both the clauses there 
was apparent intention to mean land being annexed to 
an’estate. (See pp. 322-223 

‘‘Shore” ; — The use of this word in Tart II, Cl. 111 . 
Sec. 4, indicates that the law of contiguous accessions 
applies to the sea, if an island thrown up in it be con- 
nected with the shore by a ford. (See p. 371 ante). 
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Accessions, gradual and contiguous; — In order 
to attr.ict the operation of Cl. I and I’ait II of Cl. Ill, 
it is neccssaty to cst.ablish that the accessions in both 
cases have bcL-n iTained from the public territoiy. The 
reasons foi this view applicable to the cases of land 
gained bj- (rtatiiial accession, i e., by accretion (see pp. 
219-2271, which have been discussed at length under 
“Exceptions to the General Rule of Alluvion” (see pp. 
265-272) would appl)' to the cases of lands gained as 
Lont2S[nous accessions. 

“Most contiguous'’ The expression "most conti- 
guous" which seems to be a somewhat vague phrase, has 
been interpreted in the case of Cohtm Ally Choxedhnry 
V Gopal Lot 'J'agoee ( 0 . In that case, Phear, J., in deli- 
veiing the judgment, said as follows- — “We think this 
somewhat vague phrase is intended to comprise only 
the estate or estates witli which the chur comes into 
contact, so to speak, along the length of the fordable 
part of the channel. It does not embrace estates 
which may be on the 1 iver-bank opposite some portion 
of the chin , but with an unfordable channel lying im- 
mediatcl)' between them and the chni. The Regula- 
tion is silent as to how the chur is to be partitioned 
between the estates in the event of its being an acces- 
sion to inoie than one at once.” 

Now, if the whole length of the fordable part of the 
channel lies in contact with the e.state of one person, 
the expression "most contiguous" inaj- be taken to mean 
that estate in preference to those of others who may 
have an unfordable channel between their frontages and 
the chur. An<l if the length of the fordable part of the 
channel be in contact with the estates of two or more 
persons, and the length of the fords between their 
estates anel the chur be differont, then, the phrase 
"most contiguous" may mean the estate -which has the 
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(I) 9 Sulh. W R. 401. 
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shortest ford. This seems to be the plain meaning, as 
the significance of the word “most” would appear to in- 
dicate. But, if the exprcssic-n "most contignoui” be taken 
to refsr to the shortest length of all tlie folds connecting 
the mainland with the chtir, it will result in a grave 
hardships upon the neighbouring ripaiian owners be- 
tween whose estates and the chut', the channel may be 
fordable. They are deprived of their frontages for ever 
(as the decision in the above case of GoLim Ally Choto- 
dhuiy has laid down) because of tlie inequality in the 
length of the fords. This docs not appear to have 
been intended bj’ the Legislature, as the use of the 
plural number in the words such as “tenures” i>i 
“estates” would indicate. It is, no doubt, conceivable 
that the length of the fords between such tenures oi 
estates and the chtir may be equal, but if strict mea- 
surements be applied, perhaps ninety-nine cases out 
of every hundred would not stand the te->t and so, 
no such accuracy in measurement could have pos- 
sibly been intended by the Legislatnie when questions 
of physical changes are concerned. It is thciefnrc 
proper to put a reasonable construction upon the 
expression "most contiguous" and it should not be taken 
to refer to tlie superlative degree in the matter of conti- 
guity of the estate.s, all of which are in contact, so to 
speak, with the fordable part of the channel. The law 
being based upon the principle of the fordability of 
‘the channel, the length of the connecting folds should 
be considered as wholly immaterial. 

In this view, it may be affirmed that the word “most" 
in the expression “ most contiguous" cannot prevent it 
from being applied to the estates, all of which aie 
in contact with the fordable part of the channel. But 
it would not be unreasonable to suppose that the 
Legislature in in.serting the above expres-sion mlght'“ 
have been thinking what generally happen.s in nature. 
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namely, that when an island is thrown up in front 
of several tenures, and some or one of them, having 
frontage in contact with the fordable part of the inter- 
vening channels, would appear to have points more 
adjoining to the island than others. This is how the 
interpretation of the e.'cpression “most contiguous" is 
rendered complicated. In consideration of the above 
difficulties, it would seem reasonable to call it a vague 
phrase, as declared by Phear, J., in the sense that it can 
not be ascertained what it definitely means. 

Contiguous accessions to one of the neigh- 
bouring estates : — 

In the case of Golam Ally C/iowd/iuiy v. Gopal Lai 
Tagoie (i), it has been held by the Calcutta High 
Court that under the Jiid part of Cl. Ill, Sec. 4, a 
chur thrown up in fiont of two or more neighbouring 
estates may be an accession only to one of the 
several estates by leason of the channel intervening 
only between such estate {ind the chur having become 
fordable at the time of its first appearance. It has 
been further held that, if, on account of the above 
circumstance, the whole of the chur becomes the 
property of the owner of one of the neighbouring 
estates, no pait of it would afterwards cease to belong 
to him, merely bj- reason of the deep water between 
such chur and the other estates becoming shallow and 
fordable subsequently. The silting up of such channel 
subsequently can not have the effect of transferring 
the ownership from one person to another. The same 
decision further lays down that after the chur had, by 
the occurrence of a fordable channel, become part of 
one of the neighbouring estates, all further accretions to 
it, if gained by gradual accession, would also belong to 
that one estate, even though the result would, in the 
^ aggregate, be a piolongation of the chur in front of the 
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other estates. The last view was followed in the case of 
Obhoy Charan Nuntieev. Bhtiban Mohan Mnsum'lar[\\ 
Persons entitled to contiguous accessions ■— 
It is quite apparent from the words of the 2ik1 pari 
of Clause III, Sec. 4, that all persons who are entitled 
to accretions under Clause I, Sec, 4, are also entitled to 
contiguous accessions as understood by the Tliiid 
Clause. (See “ 1 ’er.son entitled to .Accretions” pp. 239-2C2 
ante). In the application of the doctrine of a foulable 
channel, it does not appear that any distinction is to be 
made in this respect. The provisions of the Regula- 
tion on this point seem to be similar under Clause 1 
and the 2nd part of Cl. III. 

The only point that need be considered under this 
head, is the riglit of the Government to take tlie benefit 
of the 2nd part of Cl 111 , Sec. 4. The Govern- 
ment of the country is to take possession of all islands 
in large navigable rivers, surrounded by >n nnfoidable 
channel as sovereign power, under tli . ist part -of 
Clause III, Sec. 4, but in that capacit; , Government 
can not claim the benefit of tlu 2nd part of the same 
clause. The right of the Government to claim alluvial 
accretions as a private zemindar has been discussed 
before (see pp. 240-242 ante). It can, now, be affirm- 
ed that in that capacity the Government can also 
claim the benefit of the 2nd part of the Third Clause, 
Sec. 4. This view can be supported bj- the following 
observations made by the Calcutta High Court, in the 
case of Mussummat 'labira v. The Governtnent (2), 
where the Government claimed the chur-land in front 
of their purchased property: — “If the island, at the 
time of its formation, were surrounded with water un- 
fordable at the any time of the yeai, the Government, as 
sovereign, would have undoubted riglit, under Clause 3 
of the above law and Act IX of 1847, Section 7, to take * 


(i) 12 Suth. W. K. 524. 


(2) C Sulh. V\^ K 123 
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possession. Government, however, does not come into 
Couit in this capacity or with this allegation. Govern- 
ment is inclined to treat the new formation as an accre- 
tion to a Government purchased property, which it is 
not, and comes into Court as a piivate zemindar. The 
law applicable to such a case is the latter part of Clause 
3 of Section 4. Regulation XI of 1825. If the stream 
between the chut and the main-land be fordable at 
any season of the year, it must be considered an ac- 
cession to the land of the person or persons, whose 
estate or estates may he most contiguous to it. The 
Government, therefore, before it can establish its right 
to any portion of the chur lands, must prove that the 
stieam is fordable at some time of the year, and that it 
was fordable when the alluvium formed.” This decision 
was affirmed on review. [Sec the Government v Mtis- 
summut Tabu a (I)]. 

Contigruous Accessions to more than one 
Eistate : — 

In some cases, the accession as contemplated by 
the 2nd part of Cl. Ill, Sec. 4, may be gained to more 
than one estate at a time. It is fuilhcr possible to con- 
ceive that the accession undei the above Clause ma3' 
be gained to both sides of a river at a time. This 
state of things naturally raises the question of the 
apportionment of the island gained in the above wa^'. 
With regard to the lules of apportionment among the 
claimants on the same bank, reference should be made 
to what has been said under “Apportionment of Ac- 
cretions” to several estates (pp. 279-2S4 ante). As to the 
division of the island among the riparian owners on 
both sides of a river, the rules relating to the 
apportionment of islands in non-tidal and non-navi- 
gable streams will be applicable. (Sec also pp. 117- 
1 1 8 ante.) 


(i) 7 Sutli. W. K. 513. 
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“Subject to the several provisions specified 
in the first clause of this section, with respect 
to increment of land by gradual accession 

An island gained as a contiguous accession to an 

estate under the 2nd part of Clause III, Section 4, 

will be treated as an accretion under Clause I, Section 4 

in respect of the rights and liabilities appurtenant 

thereto. The extent of the inteiest in such accession 

The word will be the same as in the land to which it is annexed. 

in^ar'rn, clear enough fioin the words of the Regulation. 

Ct. Ill should The word “provisions” in the above clause should be 
be read as 

“proviso.” read as "provisos" to make it clear that it is not the 
substantive portion of Clause 1 that is applicable to the 
2nd part of clause III, but it is the provisos to the 
first clause to which the provisons of the 2nd part of 
clause 111 have been made subject, [See under “Subject 
to the provisions in the first clause” in Cl. IV, Sec, 4, 
post]. 

As to the right of the Government to assess such 
contiguous accessions with revenue, it may be said that 
the provisions of Act IX of 1847 as interpreted in the 
cases of Wise v. Ameeroon-nessa (1) and Wise v. Moulvi 
' Abdul AH (2) make it apparent that such accessions 

are assessable with revenue bj’ the Government. Nn 
difference, as a matter of fact was ever made between 
accretions by alluvion in its strict legal sense, and conti- 
guous accessions as contemplated by the 2nd part of 
Clause 111 , Section 4, in the application of Act IX of 
1847 or of any other Acts dealing with the assessment 
of revenue to such cases (see pp. 2S8-303 ante ) The 
observations of Sir Richard Couch, and other Judges 
constituting the F'ull Bench in the case of Budroo- 
nissa v. Prosunno Coomar (3) upon this point also 
support the above view. 

• (i) 2 Suth W. R. 34 (Civ.) (2) 2 Suth W. R, 127 * 

(3) 14 SuthW, R. 35 (F. B. Rulings.) - 



S. 4, CL. IirJ. A&bLSSMENT 01 RENT AND REVENUE. 423 

The rent law does not appear to make any 
distinction between increments by alluvion, in its strict 
legal sense, and contiguous accessions, as laid down 
by the 2nd part of Clause III Section 4. It is further 
evident from the words of the Regulation itself, that no 
such difference is contemplated. The law discussed 
relating to the assessment of rent under Clause I, 
Section 4, will thus be applicable to contiguous acces- 
sions. (See pp. 304-325 ant( ) 



ALLUVION AND DILUVION. 

SECTION 4, Clause Fourth. 


4. Fourth . — In small and shallow rivers, the beds of 

Chars, etc . thrown up which. With the julkav right of fishery, 
in small shallow rivers. have been heretofore recognized 

as the property of individuals, any sand-bank, or char 
that may be thrown up, shall, as hitherto, belong to the 
proprietor of the bed of the river, subject to the provisions 
stated in the first clause of the present section. 

Under this clause it is proposed to discuss the law 
relating to islands in small and shallow rivers which, as 
shown hereafter, are taken to mean non-navigable rivers 
for all practical purposes. 

Islands in uon-tidal and non-navigable rivers 

The Roman law, as laid down in the Institutes of 
^lands^^”^ Ju.stinian, does not make any distinction between islands 
under*"''"* formed in navigable and non-navigable rivers. Islands in 
Roman Law. rivers, according to the Roman law, belong to the riparian 
owners on the banks (see p. 362 ante) The theory of 
law, thus declared by Justinian, hardly leaves any room for 
a distinction between navigable and non-navigable rivers, 
which prevails in England as well as in this country. 

Grotius seems to divide rivers into two classes, 
private and public. By a private river, he means 
a river which was occupied but was afterwards 
distributed to a private person. A public river, as 
Grotius understands it, is a river which has not 
been so distributed and which, for that reason, continues 
to belong to the people. An island in a private river is 
the property of the private person, and an island in a 
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public river belongs to the people or to him to whom 
the people has given it. (See De Jure Belli et Pads by 
Grotius, Lib. II, Cap. VI II § 9). 

Colquhoun, a clistinguishetl commentator on the 
Roman Law. says that if an island rise in a public river 
and become fixed in the middle of the river, it is common 
to those who possess the land nearest to the bank on 
each side of the stream, according to the breadth and 
length of each frontage. An island rising in private 
rivers and lakes whollj lielongs to the private persons 
who are owners of these lakes and rivers (1). 

Now, having regard to the above provisions of the 
Roman Law on the subject it can be said that no mate- 
rial assistance can be derived from this law for appreciat- 
ing the rules laid down by the Regulation, in so far aj the 
discussion on the topic of islands in non-navigable rivers 
is concerned. 

The law on the subject under the Fiench Civil Code, 
as laid down by Code Napoleon, is as follows : — "Islands 
and accumulations of mud formed in rivers and streams 
not navigable and not admitting floats, belong to tlie 
proprietors of the shore on that side where the island 
is formed , if the island be not formed on one side only, 
it belongs to the proprietors of the shoic on the two 
sides, divided by an imaginary line drawn through the 
middle of the liver ” (2). Thus, under the French Civil 
Code, a distinct provision has been made for islands 
in rivers not admitting floats, as has been done by the 
Regulation. 

The law of England on this subject has been dealt 
with by Lord Hale under the head of “fiesh rivers." Ilis 
Lordship’s view on this point will be apparent from the 
following passage ■ — ‘ Fresh rivers of what kind soever, 
do of common right belong to the owners of the soil 
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(f ) Suiiimar)- of (he Rom.m Civil Law by Colquhoun, 8 pSj (\’ol. II) 
(2) Code Napoleon, b) R. S. Richards. Sec. 501. 
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adjacent ; so that the owners of the one side have, of 
common right, the proprietj' of the soil, and conse- 
quently the right of fi.shing, u<:qiie filttni aquae ; and the 
owners of the other side the right of soil or ownership 
and fishing unto the jilum aquae on their side. And if 
a man be owner of the land of both sides, in common 
presumption he is owner of the whole river and hath 
the light of fishing according to the extent of his land 
in length. With this agiees the common experi- 
ence.” (r). 

In England, it is settled law that when the lands 
of two conterminous ptopiietors are separated fiom 
each other by a running non-tidal stream of water, 
each proprietor is />tima facie owner of the soil of the 
alveus, or bed of the river, ad medium fi'um aquae. 
Difficulties may arise in determining the medium fiium, 
when islands are thrown up in such streams. In the 
Scotch case of Menzies v. Byendalhnne (2), it has been 
held by the Court of Session in Scotland that when the 
alveus is divided by an island or islands into a main and 
sub,sidiaiy channels, the subsidiary channels being at 
times dry, but carrying water when the river is in its 
ordinary state, the medium Jilum of the river is the cen- 
tral line of the alveus from bank to bank, and not the 
centre line of the main stream. Kiit in tlie English case 
of Great Torrington Commons Conscrvatoi s v. Moote 
Stevens, (3) it was held that, assuming tliat the presump- 
tion that moiety of the bed of a river passed under a grant 
of riparian lands applied to land vested in conservators 
under a private Act, the medium fiium ought to be drawn 
not through an island in the middle of the steam, but 
through the stream between the island and the plaintiff’s 
land. In the case of v. Morris (4), it has been 


(I) Ilnle "Dejiire Mnris,” Cap, I. 

(a) 3 Wils and Shaw 238: 32 R. R 103. 

( 3 ) (>904) > Ch. 347 (4) L. R. I Sc. App 47. 
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laid down that the soil of the ahutis is not the cominoii 
property of the two proprietors, but the share of each 
belongs to him in severalty, so that, if from any cause 
the course of the stream should be permanently di- 
verted, the proprietoi on either side of the old channel 
would have a riglit to use the soil of the alveus, each of 
them up to what was the medium filutn, in the same 
way as they were entitled to the adjoining land. (1). 

From the above decisions it would seem to follow 
that in England an island in non-tidal and non-naviga- 
ble rivets belongs to the riparian owners on both sides, 
and it is to be divided among them by the application 
of the principle of ad medium filum aquee. 

The law of Ameiica on this point has been laid 
down by Chief Justice Shaw, in the case of Tnishes of 
Hopkins Academy v. Dickinson (2), where referring to 
the decision in Inniaham v. IVilkinson (4 Pick. 26S), the 
learned Chief Justice said as follows- — “It recognizes 
the lule of the Common Law, that the property in the 
.soil of nveis not navigable, subject to public easements, 
belongs to those whose lands bolder upon them ; and 
from this right of property in the soil in the bed of 
the river, the Court deduce the right of property in an 
island whicli giaduall) aiises above the sin face and be- 
comes valuable foi use as land. Assuming the thread of 
the stream as it was immediately before such land made 
its appearance, this rule assigns the whole island, or 
bare ground foimed in the bed of the iiver, if it be 
wholly on one side of the thread of the river, to the 
owner on that side ; but if it be so situated that it is 
partly on one side, and partly on the other of the thread 


(i) Coulson and Liw nf Waters, p 117 ‘ 

V IVyllity I Mcq II. L. 389 ; Carta v, 4 Burr. 2163 ; AVy v. 

lithahrtaiif^ of Landulpht i Moo. it R. 393 * 42 R, R. 812 ; R. v, 
IVharloijy 12 Mod ijio ; EddUston v. iS L, T 15. 

(2) 9 Cush 544 (547-550) ; Angell on the Law of Watercourses, § 4Sa. 
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of the river, it shall be divided by sucb line, — i. e., that 
line which was the thread of the river immediately 
before the rise of the island, and held in severalty bj 
the adjacent proprietors.” 

It will thus follow that according to the law of 
America an island in a non-navigable river is the property 
of those who have land on both sides of the banks, 
and such island is to be divided among opposite riparian 
owners by the application of the theorj' of m-ditim filum. 
Ownership of the bed of nou-navigable rivers - 

It further folIow.s from the above authorities that 
in England and Ameiica the ownership of an island in 
a non-tidal and non-navigable river is an incident of 
the ownership of the bed. If such bed belongs wholly 
to one person by reason of his being the owner of both 
banks, the island shall be his property, but if the 
owners of the opposite banks have propeity in tlie moiety 
of the bed, the island shall belo'-g co them in the same 
proportion (i). It has also been established by the 
authorities discussed in the foregoing pages that the 
beds of all non-tidal and non navigable riveis are 
pitma facie vested in the liparian owners of the opposite 
banks. This presumption is liable to be rebutted, but 
if not rebutted, it is tne legal presumption ^see Devon- 
shire V. Pattison (?)]. 

It is, next, proposed to consider how far the above 
doctrine of ad medium filum aquw is applicable to 
similar cases in this country. In discussing the topic 
of “Banks and Water under the Regulation,” the point 
which now arises for consideration has been touched 
upon very briefly (see pp. 53-54 ante'). 

It cannot be stated as an indisputable proposition 
that a principle akin to the theory of ad medium flum 
aqua; was unknown in this country before the advent 


(I) Orr Ewing v. Colqohoun, 3 A, C. 839 , and see pp 426'4f7 
(a) 20 Q B. D, 263 • 57 L, J. Q B. 189. 
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of Blitish rule. On turning to the Chapter on Ananalogus 
Boundary Dibputes under the Hindu Law, it will be nlndur^w. 
seen that provisions were made for an equal division of 
the land on the boundary of two estates by the King, 
in the absence of otlier evidence indicating the limits 
of such estates (see Mitakshara, Boundary Disputes, 

Chap. IX — “How to ascertain the boundaries when there 
are no demarcating maiks’’). 

Next, referring to the repotted decisions, the earliest Decided cases 

case in which the principle of ati mcdittm filum aquce, was appiic”f,on'^oi 

applied, was that of Koomoiir Hurrce Nalh Rai v. '■*1® doctrine 

of medium 

Musst Joydoof^a Buiwain (1), where, the river Brahma- fiiumva 
putra flowed on each side of the chiir claimed, and the fhi^owner"?iip 
Sudder Dewany Couit divided it among the parties 
whose estates lay on either side of the river. nveis. 

In the case of Raja Neelanand v. Raja 'I^k- 

narnin Si»f; (2), it has been held that, by the common law 
of the countr)’, the light to the soil and to the fisheries 
of a river when flowing within the estates of different 
propiietors, belongs to the iiparian owneis ad medium 
filum nqiiw., that is, to the middle of the stream. 

In Hunoaman Das v. Shima Charan Bhatta (3), 
it has been held that the presumption is that the 
property of the .soil of a stream is in the owners of the 
lands adjoining on each side, usque ad medium filum 
aquae. 

In the case of Bhasrecruthec Debee v. Greesh ghagccruthec 
Chunder Ch iwdhu'y (4), in delivering the judgment, 

Norman, J., observed — “Now by the common law of Chuuder. 
this country, the right of the soil of a river when flowing 
within the estates of different proprietors belongs to the 
riparian owners, ad medium filum aqua:., (Rajah Ntl- 
midhub Singh v. Rajah Tekaram Singh, Sudder 
Dewany Adawlut’s Reports, 9th May 1S62). We, 

(I) (18: 8) 2. Sud. D. R. 269, by Macgn. (2) (1862) Sud. D. R. 160. 

( 3 ) (1862) i Hay’s Reports, 426 (427). (4) (1863) 3 Hay’s Kepotls, S41 ( 547 )- 
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therefore, think that justice requires that a rule similar ' 
to that of the English and imperial law should he 
applied to the present case. In fact a similar principle 
appears to have been acted upon by the late Sudder 
Dewany Adawlut, in Koamnr Hitrinn th Hoy v. Musst. 
Joydoorga Bui man, gth Se\'tttvnhst 1818, Vol. 2, Select ' 
Reports, page 269.” 

In the case of Kaliktssen '/agore v. Jidoo Lall 
Mullick (.I', t\\e\r Lordships of the Judicial Committee 
appear to have approved of the application of the 
principle of the medium ftlum to the case.s in this country 
as will be evident from the following passage ; — 1 
“It appears that the plaintiff, at all events, has not 
all the rights of a riparian proprietor, 01 he would have 
been entitled to the bed of the stream ad medium 
filum." 

In the case of Khaaendra Nnrnin Choiidhury v 
Matangini Debt {2), the point was directly in controversy 
between the parties. In that case, each party claimed 
exclusive title to a watercourse situate between the 
boundaries of the %emindaries of the two opposite 
parties. The High Court of Calcutta, in appeal, dis- ' 
missed the two cross-suits instituted b)' the /.emindars ol 
the two estates, as in the opinion of that Court neither 
party had proved their case. On appeal to the Privy 
Council, this decision was reversed Whde delivering 
the judgment. Lord Mon is .said as follows . — “The ^ 
Mechpara Zemindars claim the piece of water as the 
northern boundary of that part of their estate, and ' 
included in their estate and known as ‘the Codalkati 
Bahirgacha danga,’ while the Chapar Zemindars allege | 
that the piece of water is a portion of their estate and 
is called the ‘Tilkumari sota.’ The identity of the 
place appears to be very clear upon the map made by 
the amin who was sent to survey it. and that is the ' 

(I) S CaU L. R. 97. (2) I L, R. 17 Cal. S14 : L R. 17 1 A. 62. , 
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map which their Lordships now deal with, and which 
was dealt with by the High Court, and by the Sub- 
ordinate Judge 1 heir I oidshipb arrive at the same 
conclusion as the High Couit with regard to the 
insufficiency of the pi oof given either by the zemindars 
of Mechpara or b> the /emindais of Chapar as to the 
right and title to the exclusive possession of the sota 
in question. But then Loidships are of opinion that 
the deciees of the High Couit cannot be supported as 
pionounced by the Higli Couit They aie of opinion 
that, although neithei parly has pioved a title to an 
exclusive possession, theie can be no doubt that 
possession belongs to the Zemindais of Mechpara and 
to the yemindais of Cliapai ” 

“ The Goveininent, who have attached the valuable 
point of the fisheiy pending this litigation make no 
claim, and they ate leallv in the position of stake- 
holders ’ 

“The evidence, in the opinion of their Lordships, is 
insufficient, as aheadv stated, to establish an exclusive 
possession by either of the parties On the other hand, 
it is equally cogent in their Loidship’s opinion to 
show that theie is possession between the two.” 

“The result that then Lordships arrive at is, that 
the deciees of the Suboidinate Court and of the High 
Court should be respectively levcised, and each of the 
parties be declaied entitled to an equal moiety of the 
sota opposite to and adjoining theii lespective Zamin- 
daries, and be decieed to be put into possession thereof 
accordingly ” 

It is to be observed with refeience to the above 
decision of their Lordships of the Judicial Committee, 
that the documentary evidence of title, consisting of 
Thak and Revenue Sutvey papeis, was produced in the 
case. None of those papers did prove the exclusive 
title of any of the parties in respect of the '‘sota" 


>4 
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in question. There was evidence of possession on both 
sides. The Government did not claim the watercourse 
in dispute. Under these circumstances, the Privy Council 
held that each of the two contending parties was 
entitled to a moiety of it opposite to and adjoining 
their respective zemindarics. This is, in effect, the 
application of the doctrine — ad medium filum aquce, 
which means that the riparian owners on the opposite 
banks are each entitled to the bed as far as the middle 
thread of the stream (see pp. 53 and 54 ante). 

[The word “soia” which is very often used in Bengal 
in connection with suits to be governed by the Law of 
Alluvion and Diluvion, has been considered by the High 
Court in that case as meaning ‘ an elbow or offset of 
part of a river or low lying land exposed to the action 
of a river or its channel" { i )J. 

See also The Secretary oj State v. Bijoy Chand 
M ah a tap (2). 

“In small and shallow rivers” : — 

Now, turning to the Regulation, it will be seen that 
the rivers referred to in Clause Fourth are "small :ind 
shallow rivers," the beds of which with the the jalkar 
right are vested in private owners It is evident that tlie 
word "small” has been used as opposed to the word 
“large” in the preceding clause. It would seem that the 
word “shallow” which means ‘not deep’ has been used as 
distinguished from a “navigable river,” contemplated 
within the meaning of the Third Clause. A navigable 
river as understood within the meaning of that clause 
must necessarily be a deep river, to allow the passage 
of vessels of all kinds for commercial and other pur- 
poses. If it is a petty stream navigable only at certain 
states of the tide, and then only by small boats, it will 
not be considered a navigable river (3) It is a matter 

(I) 1 . L. R. 17 Cal. 814 (815]. 

( 3 ) Sec p. 32, ante. 


(2) 22 Cal. W. N. 872. 
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of common knowledge of physcical facts that rivers 
which are “shallow” in the proper sen.se of the term 
can hardly admit the passage of large boats laden 
with goods and merchandise for the most part of the 
year. According to the general principles of the 
difiFerent systems of law which have been discussed 
under “Navigable Rivers” (i), the depth of a river is an 
essential requisite to determine its navigability. In 
view of the above, it can be said that to call a river a 
shallow one would naturally evclude the idea of navi- 
gabilitj'. In a case (2) governed by the Regulation, it 
was argued that ‘'not fordable” would be “navigable”, 
from which it would follow that non-fordability of a 
river was a test of navigability This argument was 
not considered unacceptable to reason (3). Thus, it 
may be maintained that the expression, “shallow river” 
in Cl. IV, Section 4, means ‘non-navigable rivers.’ 

But, it may be contended, on the other hand, that 
if the woid “shallow” was to have meant non-navigable 
rivers, nothing could have been easier for the Legisla- 
lature th in to inseit the word ‘non-navigable’ instead 
of tlie woid “shallow',” in Clause IV. Section 4 of the 
Regulation. In teply, it can be said that the framers 
of the Regulation were presumably' persons trained 
in the terms of the Common I-aw of England, who 
were called upon to en<act rules in consideration of the 
physical conditions of the liveis of this country, where 
a non-navigable river may be a tidal one (4), and w’here 
every' river, however small, is capable of being passed 
by small boats to some extent (5), thought it prudent 

(i) See pp. 31-41, ante. 

(a) Afohtni ATohan v. Khajah Assanoolla/i, 17 Snth. W. R 73 (civ). 

(3) See p. 40 ante 

(4) Seirt/aty of ^tate v. Kadu ikntti, 1 . L. R. 13 Mad. 369. 

40ff«A.) A’alt \ fiuloo fa!, 5. Cil L K 97- t manta Baqjt 

V Bhat^wan _faltat 17 Cal. W. N. IxoS. 

• (55 See pp 39-40, ante. 
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to avoid the use of the words like ‘non-tidal’ and ‘nnn- 
navigable’ to make the rule more comprehensive. 

To attract the operation of the Fourtli Clause, a 
river must be small and shallow , but it would not 
matter whether it is reached by the tide, or whether it 
be capable of being passed by small boats only for a 
portion of the year (i) It would, therefore, seem 
reasonable to suppose that the Legislature, in order to 
avoid the difficulties of the above nature, inserted the 
word “shallow," which for all practical purposes may be 
taken to refer to non-navigable rivers 

Next, it has been stated before (2) that navigable livers 
the beds of which are the property of private individuals, 
do not come under the operation of the provisions of 
the Regulation at all. This view is supported by the 
decision of the Calcutta High Court in the case of 
Jagadish Chundia v. Chowdhnry Zahitr~ul-Huq (3) 
There is another case, namelj’, that of Mi>za Syfoollah 
V. Bhuttun{i\.) which should, ?'so, be referred to in 
this connection. In this case it \”as held that the land 
forming the dry bed of a uanal between the rivers 
Bhyrub and Gomanee belonged to the estate m which 
the canal itself was included. In delivering the judg- 
ment, Glover, J , observed • — “Tire I.ower Appellate 
Court held that, as the plaintiff’s estate included the 
bed of the canal, he was entitled to the disputed land 
as part of that bed, and that the provisions of Regulation 
XI of 1825 did not apply.” The decision thus arrived 
at by the Lower Appellate Court was upheld b)' the 
High Court, which apparently indicates that the view 
expressed by the Lower Appellate Court relating to 
the point that the provisions of the Regulation do not 
apply to such a case, was accepted by the High Court. 


(1) Chvndermani v. Sreemvtee Chowdhravi, 4 Sulh. W. K. S 4 (cw ) 

(2) See pp. 207-268 & 378-379 anu. , 

(s) 24 Suth. VV R, 317. (4) 10 Sulh. W. R. 68. (civ) 
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Now, in view of this rule, it may be further contended 
that navigable rivers, the beds of which are owned by 
private proprietors, do not fall under the operation of 
Clause IV, Section 4 , consequently, it may be held as 
established that “small and shallow riv’ers” in that clause 
do not at least mean navigable livers, where the owner- 
ship of the river is vested in private proprietors. It, 
therefore, appeals reasonable to hold that “small and 
shallow rivers” mean non-navigable rivers. See also the 
Secretary of State v. Bijoy Chand .Malta tap. (l; 

“Beds of which, with the jalkar right of 
fishery, may have been heretofore recognized 
as the property of individuals” : — 

It ha^ been said above that “small and shallow rivers” 
in Clause IV, Section 4, mean non-navigabla rivers 
which may be tidal. It has also been discussed before 
that, in the absence of any evidence to the contrary, 
the ownership of the bed of non-navigable rivers is 
prima facie vested in the riparian owners on both sides 
of such rivers (see pp 429-431 ante). This is, at any 
rate, the presumption of law, and may be rebutted by 
positive evidence If this view of the law be correct, it, 
then, becomes difficult to understand the significance of 
the condition like that indicated by the words — "may 
have been heretofore recognised as the ptoperty of 
individa /is,” as ex hypothnsi such beds are presumed to 
be private propertj'. 

The words ‘ heretofore recognized” seem to refer to 
the time of the Permanent Settlement of Bengal. At that 
time, navigable rivers flowing through or between estates 
settled with private zemindars were recognized 
as their private property in some cases, and in 
others, they were left unsettled with any body. In 
those cases, where such rivers were settled as part of 
the permanently .settled estates, the ownership of the 


SigniRcance 
of the words 
“heretofore 
recofvnized 
&c.** 


Private 
property in 
the beds uf 
navigable 
rivers can be 
proved by Us 
recognition a 
such at the 
Permanent 
Settlement, 


(0 22 Cal. W. N 872 



436“uecognized”as propertvof individuals [S.4,CL.1V. 


bed became vested in such zemindars with the right of 
Jalkar (i) , and where, such rivers were not so settleH, 
they were treated as public propert)- In the latter case, 
the jalkar rights, in some instances, were permanently 
or temporarily granted to other individuals (2) The 
result that followed from such engagements made at 
the perpetual settlement was that large navigable 
rivers flowing through estates permanently' settled, which 
were not settled with any body at that time, ate now 
presumed to be public propeity, unless the contrary 
would be proved (see pp. 373-377 ante, under “Owner- 
ship of Navigable River Bed.”) The jalkar rights 
in navigable rivers flowing through private esta'es 
since the time of the Permanent Settlement are not 
necessarily considered private property of such zemin- 
dars, unless they aie proved to have been recognized 
to be so at that time, such rights of jalkais must be 
proved as granted to them distinctly as a separate entity 
at the time of the Permanent Settlement [See the 
Collector of Jessore v. Beckwith (3); Prasuntio Kumt) 
V. Ram Caomar, (4) , Ahmadt Bagum v. Tnrak Nath 
(5)]- therefore, follows from the above state of things 
that if an individual claim the bed of a rivei existing 
from the time of the Permanent Settlement as his 
private property, he will have to prove that such 
ownership (including the jalkar right) was recognized 
at the time of that Settlement. In other words, the 
recognition at the time of the Permanent Settlement 
by the Government, of the bed of such river as being 

(1) See» for example, the Coffer/or Maldah \ ^yed Sitdiu'ooddecn^ 
I Suth. W. R. 116: Srinuth Riiy v. Dinahandhoo Sen, 1. L. K. 42 Cal. 
489 : The Collector of Rttn^pore v Ramjadad Sat, 1864 Suth \V R. 
(gap. No). 243 : Chandcr Jalcak v. Ram Ckaran^ 15 Suth. W. R. 212. 

{2) See, for example, Rorbes v, After AIaftomt.d Ho^^ctu^ 20 Suth VV. R 
44, Rfii^hcJidia Roy v. Maharani Soi namoy^Cy 21 SuLh VV. R 27 (civ)> v 

(3) 5 Suth. W. R. 175. (4) X. L. !<■ 4 Cal. S3- 

<5) iS Cal. J. 399. 
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a private property, is a test of the ownership of such 
bed by individuals. Thus the significance of the words 
“heretofore recognized" may be taken to be established 
in cases of large navigable rivers. 

Now, the question is whether such view is applicable 
to the rivers which, according to the interpretation 
given before (see pp. 432-434 are meant to be in- 

cluded in “small and shallow rivers” in Clause IV, Sec. 4. 
The beds of non-navigable rivers flowing between the 
permanently settled estates are presumed to be the 
property of the owiieis of such estate, in the absence of 
any evidence to the contiary It may, therefore, be 
maintained that to prove piivate piopeity in such beds, 
it is not necessary ordinaril>’ to prove any recognition 
of such ownership having been made at the time of the 
Permanent Settlement except in a case where the state 
of things would be contiaiy to the presumption. Thus 
the significance of the words “heretofore recognized” 
applicable to the cases of huge navigable rivers, shown 
before, does not apply oidinarily to non-navigable rivers 
(taking them to mean, “small and shallow rivers” in 
Cl. IV, Sec. 4). .According to this view the words — 
“may have been herctofoie recognized as the property of 
individuals” should be lead — “are the pioperty of indivi- 
duals”, as opposed to the passage — ‘the bed of which 
is not the propeity of an individual,” inserted in Clause 
Third. 

On the contrar)-, it may be contended that the words 
“heretofore recognized” are not without any significance 
of their own. The presumption of ownership of the 
beds of non-navigable rivers between two estates 
assigns the bed prima facie to the riparian owners of 
both sides of the banks, so that, if the riparian owner 
on one side claims the bed exclusively, he will have 
to rebut the presumption of the doctrine of the medium 
filum, by proving the actual grant of the bed to himself. 
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at the time of the Permanent Settlement. There are 
instances in which the beds of “small and shallow rivers" 
with the julkar right were granted to the riparian owner 
on one side of the banks at the time of the Permanent 
Settlement (i). Next, as said already, (see p. 433 ante^ 
“small and shallow rivers” referred to in Clause IV, 
Sec. 4, may be reached by the tides so as to come within 
the denominations of tidal rivers, the beds of which are 
according to the provisions of the law of England, 
vested in the Crown (see p. 367 In such case.s of 

tidal non-navigable rivers, the presumption of ownership, 
ad medium jilum aqttay may not apply (2) Again, a 
person other than the ripaiian proprietors owning 
such bed will have to establish his title by giant. 
•These are probably the consideiations which might have 
induced the Legislature to insert the words — “may have 
been heretofoie recognized as the property of individuals,’ 
instead of the words — “are the property of individuals." 

To the above contention, it may be added further that, 
by the words “heretofore recognized,” the legislators 
probably intended to lay down a rule with reference to 
the conditions and local position of things e.xisting at 
the Permanent Settlement, namely, of some rivers which 
were “small and shallow” at that time flowing between 
two estates. .According to this contention, Clause IV, 
Section 4, will have no applications to “small and 
shallow rivers” proved to have formed after the 
Permanent Settlement. The reason for this restiicted 
application would seem to follow from the fact that new 
rivers “small and shallow” can form after that date 
only in private estates either by the shifting of the 
course of the old rivers or by otherwise. In such cases 


(i) See, for esnmple, Chunder Jl/oiiccv. Sieciiiati Choicd/iiiraiti, 4 Sutli. 
W. R. 54. Prositnno Coomat v Ktshen Cheytunuo, 5 SuLb, W. K. 3S6. 

(d) Kah Kzssen Tagore s.Jodao Lai Mullick, s Cal. L. R. 97(100): 
Centra. Srimanla Bagdi v. Bhagwan, 17 Cal. W. N. 1108. 
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the beds are the submerged lands of a permanently 
settled estate to which the Regulation does not apply. 

[See the cases of Jagadish Chandta\. Choivdhuri Zahoot- 
ul-Huq, and Mil 3 a Syfoollah v. Bhuttun, cited at p. 434 
ante}. The last decision in the case of Mirza Syfoollah 
(1) requires to be discussed. In that case, the Lower 
Appellate Court held that, as the plaintiff’s estate 
included the bed of the canal, he was entitled to the 
disputed land as pait of that bed, and that the provisions 
of Regulation XI of 1825 did not apply. In second 
appeal, Glover, J , in affirming that decision, said ; 

“It appeals to us that, on the facts found by the Judge, 
his decision was correct, and that, as the bed of the 
canal belonged to the plaintiff (a fact not contested in 
the petition of special appeal;, the land in dispute, 
which forms part of that bed, must appertain to his 
estate, and not to the special appellant.” “Cl. 4, Sec. 4 
of the Regulation, shows distinctly that this is the 
case." The learned Judge then recites Clause IV, 

Section 4. In the clause, thus quoted, there appears to 
be some inaccurac}', namely, that the words — "are recog- 
nized" were substituted for the words — “may have been 
heretofore lecognized.” So, the significance of the 
words “heretofoie recognized’’ W'as overlooked in that 
case, or they were construed as referring to the beds 
which “are recognized" as the private property of indi- 
viduals (from any time previous to the 26th of May, 1825, 
i. e., the day on which the Regulation was passed). 

An additional argument that can be advanced in And which U 

° not subject to 

support of the restricted application of Clause IV, only to additional 
“small and shallow rivers” existing from the Permanent icvemic!"*” 
Settlement, will follow from the provisions of Reg. II 
of 1819, as construed by our courts of justice. 

The proviso to Clause IV, as expressed by the last 
line of that clause, lays down that sand-banks or c/iars 


(1) 10 Suth. W. K. 68 (civ). 
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in small and shallow rivers are assessable with fiesh re- 
venue. This raises the question whether any chay 
thrown up in the bed of a “small and shallow river" 
within the limits of a permanently settled estate 
after the date of the Permanent Settlement, can be 
a subject of re-assessment. Now, a new bed form- 
ed by a small and shallow river in a permanently 

settled estate is the land of that estate covered with 

water, and when a char is thiown up in such bed 

either by reformation or by dereliction, it would not 
come within a char formed since the decennial settle- 
ment, or be land gained bj' alluvion or derelic- 

tion, as contemplated by clause 2, section 3 of Re- 
gulation II of i8ig. The construction put upon that 
clause by their Lordships of the Judicial Committee, in 
the case of The Sec etary of State for India v. Fahamtd- 
anniisa Begum (x), evidently suppoits this view. In 
delivering the judgment of the Privy Council in that 
case. Lord Herschell said • — “This review of the legis- 
lation prior to 1847 makes it, in their Lordships opinion, 
clear that whilst it was intended to bring undei asses->- 
ment lands not included in a permanent settlement, 
whether they were waste or gained by alluvion or 
dereliction, all such lands as were comptised in per- 
manently-settled estates weie to be rigorously excluded 
from further asse.ss nent. And .. ..their Lordships think 
it equally clear that lands within the limits of settled 
estates which had become covered with water, and 
afterwards reformed, were not lands ‘gained from the 
river or sea by alluvion or dereliction’ within the 
meaning of thi.s legislation which is confined to lands so 
gained ‘since the period of the settlement’.” Continuing 
upon the same point, his Lordship further obseived ; — 
“TJieir Lordships can not think that it was intended by 
such a provision as this to deal with the case of lands in 
(I) I. L. R. Cal. 590. (603 and 603). 
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permanent settlement which had become derelict of the 
sea or a river. They cannot be said to have been ‘added’ 
to the estate to which they already belonged. Considering 
the solemn assurance given by the Government to the 
owners of the permanently-settled estates that they 
should not be liable to further assessment in respect 
thereof, their Lordships find it impossible to hold that 
it was ever intended b\- this enactment to subject them 
to an added assessment in respect of land for which 
they were alieady assessed because they had had the 
misfortune to be practically deprived of it for a time 
b3'' an inclusion of the sea or a rivei.” 

It would seem to follow from this decision that a 
chur thrown up in a new bed formed by a “small and 
shallow" liver in a permanentlj- settled estate after the 
Permanent Settlement, is not land added to an estate, 
and thus, not subject to additional assessment. Conse- 
quentlj', it can be maintained that such beds were not 
meant to be included within the provisions of Clause 
IV, Section 4 It can, therefoie, be concluded that the 
beds referred to in that clause are the beds of “small 
and shallow riveis” existing fiom the time of the 
Permanent Settlement. Next, such beds could not 
possibi)’ mean the beds of small and shallow rivers 
within the limits of permanentlj- settled estates, as by the 
presumption of law they are piivate propertj' (see p. 429 
ante), and being included in lands within permanently 
settled estates, thej' are not subject to additional reve- 
nue (see the above case of Fahamidannessa Begum). 
Consequentlj’, it may be maintained that such beds are 
the beds of “small and shallow rivers” flowing between 
estates;and they were not assessed at all, as being 
beds covered with water, although their private owner- 
ship was recognized with the right of jalUar therein ; 
and therefore, the right to assess them with revenue 
can not be affected by the decision in the above case of 
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Fahamidancssa Begum, when such rivers are silted up or 
)M'eld lands within the meaning of Sec. 3, Cl. 2 of Regu- 
lation II of 1819. The view thus taken explains the 
significance of the words — “may have been lieretofore 
recognized as the property of individuals.” 

As a result of the above discussion it may be affirm- 
ed that the rivet -beds referred to in Clause IV, Section 4, 
are the beds of “small and shallow livers” between 
permanently settled estates, which were recognized 
as private property of the riparian owneis or of 
persons other than the riparian owners, at the time 
of the Permanent Settlement, with the jalkar right, 
that is to say, with the right of the several fishery 
implying the ownership of the bed. So that, if the 
river be dried up, the bed or the char as the case may 
be, will belong to such owners subject to the assess- 
ment of additional revenue, as being land foi med "since 
the period of the decennial settlement’ within the 
meaning of Section 3, Clause 2 of Regulation II of 1S19, 
as distinguished from the reformed land of an estate 
(see page 292 ante). 

Turning to the reported cases, it may' be premised 
at the outset that they are not of much help, as the 
point under notice was not directly raised in them. 
In those cases, it would appear that the words — "may 
have been heretofore recognized as the property of 
individuals” were loosely' construed. In the case of 
Chunder Monee Chowdhui am v. Sreemuttee Chowdhu- 
rani,(i) there was an order of remand by the High 
Court, on an appeal by the plaintiff, to the Judge of 
Dinajpur to determine whether the land in suit was a 
new accretion to the estate of the plaintiff-appellant, or 
a portion of the bed of the river as it existed at the 
time of the Decennial Settlement claimed by the 
defendant-respondent. .The finding arrived at by the 


(i) 4 Sulh. W. K. 54 (civ.) 
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Judge was expiessed in the following words : — “It is 
I think, sufficiently clear fiom the record that the land 
is a new accre ion, and did not exist at the time of the 
Decennial Settlement and in such case, if the Ahar , 
were a deep river within the meaning of clause r, 
section 4, Regulation XI of 1825 separating decisively 
the land in question from defendant’s zemindari, 
plaintiff’s claim to it would be indisputable ; but as the 
Ahar is, as is well known bj- the court, a small and 
shallow stream, not navigab'e for a considerable period 
of the year for boats even of the smallest size, the case 
must be decided by the provisions of clause 4 of the 
, above section.” In this case, it was further found that 
the defendant was the acknowledged proprietor of the 
bed of the Ahar. The High Court, in appeal, accepted 
this finding and said thus • '‘We mu.st adhere to the 
facts found by the Judge according to which finding 
the Ahar is a small and shallow river, the bed of which 

has hitherto been considered to be the property of 

the defendant " In the same judgment, while discussing 
the provision of Clause IV of Section 4, the learned 
Judges (Trevoi and Campbell, JJ.) observed : “This is 
opposed to the iloctrine laid down in clause i, section 
4 which enacts that, in rivers not small and shallow, 
and the ownership of individuals in the bed of which 
has not been recognized, but remains in the public, 

churs tlirown up are an increment .to whose estate 

it is annexed.” Now, in this judgment, the words — 
"has hithei to been consider e i to be ike property of 
iudivieiu,! Is" have been employed to mean the condition 
expressed by the words— “may have been heretofore 
recognized as the property of individuals,” in Clause IV, 
and the words — "the bed of which has not been recog- 
nized" have been used to mean a status contrary to 
the condition denoted by the words — “may have been 
heretofore recognized as the property of individuals.” 
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In the case of Afiisa Syfoollah v. Bhutton (i), the 
words— “are recognized” have been used to mean the 
status denoted by the words — “maj' have been heretofore 
recognized.” (See p. 439 ante). 

In Ram Shum Shaha v. Bhote Kinktit (2), Phenr, 
J , in delivering the judgment, observed- “In order to 
avail himself of clause 4, the plaintiff must prove that 
the land in question was 'the bed of a small and shallow 
river’ which with the julknr of fishery over it, was re- 
cognized as the property of the individual through whom 
he claims.” In this case, the woids “was recognized 
as the property of the mdividnal” were used to mean the 
.status indicated by the words — “may have been heieto- 
fore recognized as the property of individuals.” 

It would seem fiom the cases, cited above, that the 
words “may have been heietofore recognized as the 
property of individuals” weie construed in those deci- 
sions by implication, and the construction, thus macle, 
does not militate against the view that, while enacting 
that clause, the legislators weie thinking of ‘Small and 
shallow” rivers which have been existing from the time 
of the Permanent Settlement, as urged in tlie foregoing 
pages. 

Again, the use of the word •' recognised ” would 
seem to suggest that S" 1 beds were only lecognized 
as private property, and not permanently assessed with 
revenue, as they were not in a fit condition to he 
asassessed. Mere recognition of the private right may 
be taken as distinguished from “permanently assessed 
with revenue," as in the case of new alluvial accretions 
where private ownership is recognized by the law, 
but they are not permanently as-sessed with revenue 
until they be in a fit condition to be assessed. (See 
pp. 298-301 anti). 

(1) lO Suth W, R. 68 (civ.) 

(2) 14 SuUi. W, K 268. 
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“With the jalkar right of fishery" 

The piovisions of law declared by Cl. IV, Section 
4, require that certain data bhuuld be established before 
that clause can be applied to a particular case, namely, 
that the liver-bed shall be such as may have been 
heretofore recognized as the property of individuals 
and that the jalkar light or fisheiy thereto also should 
be a pait of sucli piopeitj-. It would seem that it was 
intended that both the bed and \.\\^ jalkar should have 
been recognized as [irivate pioperty at the same time, the 
latter possibly implying tlie ownership of the former. But 
in the class of livers, lefeired to by clause IV (i), where 
the bed may have been heretofore recognized as private 
propert)', the ownership of the jalkar right would 
follow the piopeity in the bed according to the estab- 
lished rule of law (2). it, theiefore, seems rather difficult 
to understand the significance in such cases of a separate 
condition like that denoted by the words — “ with the 
jalkar right of fishery" (See, “ ‘Right of Fishery’ Mot 
Significant” in Clause Wf , post) 

Now, in Older to be able to appieciate the above 
position correctl) , it becomes necessary to discuss the 
Law of Fishei)’, pai ticularly in relation to non-navi- 
gable rivets. The Law of Fishery has been, in several 
cases, considered as a subject cognate with the Law of 
Alluvion and Diluvion 3). Their cognate nature can 
be established by refeience to the fact that the laws in 
both the cases are connected with tidality, tiavigubilily 
(• and the ownership of the bed of a river or the sea (4). 
Arguments at the bar in several jalkar cases were 
advanced upon principles analogous to those of the Law 
of Alluvion, as laid down in Regulation XI of 1825 (4). 

(1) See p 432 anh-. 

(2) 17 Cal. W. N. iioS &. see p. 429 Mile. 

(3) Srinath \ DitiabandhUi 1. L. B, 42 Cal. 489. 

(4) See pp 34-26. 
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In some cases the analogical principle was applied (1), 
and in others, it was held not applicable (2). In the case 
of Srinath Roy v. Dinabandhu Sen { 2 ), their Lordships 
of the Judicial Committee, having failed to determine 
the principle upon which the theory of the jalkn 
right to follow the river was established in Bengal, 
observed . — “Why the owner of the ja/kar right in the 
river has or may have an enjoyment of that right co- 
extensive with the waters of the river which peima- 
nently form part of it, though they have changed their 
course, is not stated. Not improbably it rested on local 
custom, for the Bengal Alluvion and Diluvion Regula- 
tion (No. XI of 1825) is careful in a cognate matter to 
keep local custom alive.” Thus, in the opinion of their 
Lordships, the law of fishery may be determined in some 
cases by local custom as provided by the rales declared 
by the Regulation. It is not necessary to dwell much 
upon the cognate nature of the law of fishery with that 
of the Regulation, as the point arises from the express 
use of the expression 'jalkat right’ in the provisions de- 
clared by Cl. IV. Sec. 4. 

Next, referring to the Roman and French Civil laws 
it may be said that no material help can be derived fiom 
these sources, so far as the law of fishery relating to 
non-navigable riveis is concerned So, it becomes 
necessary to start with the law of England under that 
head. The law of England is laid down by Lord Hale 
in the following words : — “Fresh rivers of what kind so 
ever do of common right belong to the owners of the 
soil adjacent ; so that the owners of the one side have 
of common right, the propriety of the soil, and conse- 
quently the right of fishing, usque fihim aquae, and the 


(1) Maharanee Sibessiiry Debce ■v. Lakhy Dcbec, i Sulli. W K. 88 
(civ) 

(2) Sjinath v. Dinabandhu, I. L. K. 42 Cal. 489 : 20 Cal. L. J. 385 : 

i8Cal. W. X. 1217. 
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owners of the other side, the right of soil or ownership 
and fishing unto the jiium aquae on their side. And if 
a man be owner of the land of both sides, in common 
presumption he is owner of the whole river, and hath 
the right of fishing according to the extent of his land 
in length. With this agrees the common experience.” 

‘ But special usage may alter that common presump- 
tion ; for one man may have the river, and others the 
soil adjacent ; or one man may have the river and soil 
thereof, and another the free or several fishing in that 
river.” (i). 

Consistently with the above view, it appears to be 
settled law in England that in all rivers and streams 
above the flow and re-flow of the tide, whether such 
rivers are navigable or not, the proprietors of the land 
abutting on such stream are prima Jacie owners of the 
soil of the alveus or channel ad medium fiium aquae, and 
as such, have prxma facie the right of fishing in front 
of their land. [See BicPelt v. Moiris (2), Wishatt v. 
Wytlie (3), Mayor of Carlisle v. Gialiatn (4), Lamb 
v. Newbiggen (5), and the case of Lord Fitzwalter 
decided by Lord Hale, C. J. (6)]. In the case of 
Mtuphy V. Ryan (7), O’ Hagan, J., in delivering the 
judgment, said : “ According to the well-established 
principles of the common law, the proprietors on either 
side of the river are presumed to be possessed of the 
bed and soil of it raoietively to a supposed line in the 
middle, constituting their legal boundary, and being so 
possessed, have an exclusive right to the fishery in the 
water which flows above their respective territories. 

In the case of Foster v. Wright '8), the plaintiff was 
the lord of a manor within which the Lune a non- 


Decided cases 
in which the 
above view 
was applied 
to non* 
tidal navigable 
or non*navi- 
gable rivers. 


(i) Hale Mait^^ Cap I. 

(3) I Macq. IX. L. 389. 

(S) I Car. & K. 549. 

( 7 ) Ir. U. 2 C. L. 143. 
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<2) L. K I Sc. App. 47. 
U) L. K. 4 Ex. 361- 

(6) r Mod. io6. 

( 8 ) 4 C. P. D. 43S. 
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tidal and non-navigable river was situated. Certain 
lands of the manor, not abutting on the river were 
enfranchised in favour of the defendants. After the 
enfranchisement, the manor became forfeited to the 
Crown, but it was re-granted with free liberty of fishing 
in all its waters to the predecessors of the plaintiff. 
Since the re-grant of the manor the river by slow and 
imperceptible degrees wore away its banks and eventual- 
ly encroached upon the lands of the defendant, which 
could be indentified as having been part of the defend- 
ant’s property. The defendant having fished in thi.s 
portion, the plaintiff brought a suit (or trespass. The 
Court held that the defendant was liable on the ground 
that the gradual encroachment by the river had the 
effect of annexing the soil of the defendant to the land 
of the plaintiff and of excluding him from exeicisiiig his 
right of fishery over it. 

S'foliety^in*'^ fight of fishery in private streams, in England, 

private whether navigable or non-navigable, is a right of pio- 

Srr/Srjo/ perty, one of the profits of the land, and has been called a 

fishtry. territorial fishery. It is not, strictly speaking, a lipaiian 

, • right arising from the right of access to the water, but it 

is a profit of the land over which the water flows. In 
the case of /._yp« V. Fishmonger's Co., (i) when dealing 
'with the foundation of riparian rights, Lord Selborne 
'said thus : “With respect to the ownership of the bed of 
the river, this cannot be the foundation of riparian rights 
properly so called, because the word ‘riparian’ is relative 
to the banks and not to the bed of the stream ; and the 
connection, when it exists, of property on the banks with 
property in the bed of the stream depends not upon 
nature, but on grant or presumption of law.” 

The right of fishery in non-tidal rivers as stated 
above, is an incident of the ownership of the bed. Such 
right can therefore be granted or transferred to a 
(i) I A. C. 66a 
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diflFerent person to be enjoyed by him as an incorporeal Exclusive 

hereditament. Thus, the exclusive right of fishery 

which a stranger acquires either by grant from the 

owner of the soil or by piescription in non-tidal rivers •aeeml fishety 

is called a several fisheiy. (See Hale quoted at 

p. 447 ante.) 

Next, the teim ‘exclusive fisherj'’ in non-tidal rivers Wheilicr the 

, _ , ,, . Rrunt of a 

means a uvetal jishery as well as a ter)ttonal sevtraifihny 
fishery. A question, therefore, arises whether the soii!^* '*'* 
ownership of a several fisheiy in non-tidal rivers imports 
the ownership of the soil. This point appears to have 
been much controverted in Kiigland. On this point 
Lord Coke thus expresses himself : “If a man be seized 
of a river, and by deed do grant separalem piscaiiam in 
the same, and maketh liverj- of seizin secundum formam 
chartce, the soil doth not pass, nor the water, for the 
grantor may take water there ; and if the river become 
drye, he may take the benefit of the soil, for there passed 
to the grantee but a particular right, and the livery being 
made secundum, formam chartce cannot enlarge the 
grant. I'or the same reason if a man grant aquam suam 
the soile shall not pass, but the pischary within the 
watei passcth therewith” (i). 

In the case of Holford v. Bailey (2), Lord Denman, Such a grant 
C. J., delivering the judgment of the Court, said : “No presmnptnm 
doubt the allegation of a several fishery, piim.i facie, °[yner*hip 
imports ownership of the soil, though they are not 
nece.ssarily united.” In the same case, on appeal (3) 

Parke, B., in delivering the judgment of the Exchequer 
Chamber, said ; “A several fisherj-, is no doubt, 
facie to be assumed to be in the soil of the defendant.” Maishat! 

In the case of Marshall v. Ulleswater Co. (4), this uUesmater 
Co. 

(1) Co Lift. 4(h) Coulson and Forlies, Law of Waters, p 414 (3rd Ed.) 

(a) 8 Q U 1000 (ior6) • C mlson and Forl>es, Law of Waters, p. 414. 

(%) 13 Q. B, 426 (444). 

(4) 3 B S, 712 : Coiilson and Forlies, Law of Waters p 414. 
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V. 

Johnson* 


question again arose, and Wightman and Mellor, JJ,, 
constituting the majority of the Court, held that a 
grant of a several fishery, together with livery of seisin, 
reserving a quit rent to the then lord of the manor, must, 
in the absence of evidence to the contiaiy, be taken to 
convey a corporeal and not an incorporeal inheritance, 
as a feoffment with livery of seisin and the leseivatinn of 
a quit rent are not appropriate to an incorporeal estate, 
and that, therefore, the soil passed by the grant. 
Cockburn, C. J., though holding himself bound by the 
case of Holfotd v. Bailey, was of a different opinion. 
After citing the opinion of Lord Coke, to the effect 
that a grant of a several fishery does not pass the soil, 
he proceeds ; (i) “Now, independently of the high 
authority of Lord Coke on such a matter, I must say 
that this doctrine appears to me the only one which 
is reconcileable with princible or reason. It is admitted 
on all hands that a several fishery may exist indepen- 
dently of the ownership of the soil in the bed of the watei. 
Why then should such a fishery be consideied as carij- 
ing with it, in the absence of negative proof, the property 
in the soil ? On the contrary', it seems to me that there is 
every reason for holding the opposite way'. The use of 
the water for the purposes of fishing is, when the 
fishery is united with the ownership of the soil, a light 
incidental and accessoiy' to the latter ; on a grant of 
the land, the water and the incidental and accessory 
right of fishery, would necessarily pass with it. If, 
then, the intention be to convey the soil, why not con- 
vey the land at once, leaving the accessory' to follow ? 
Why grant the accessory that, the principal may pass 
incidentally ? Surely' such a proceeding would be at 
once illogical and unlawyerlike.” 

In the case of Bloomfield v. J-ohnson (2), where the 

(i) 3 B & S. at p. 747. 

f’) Ir. R, 8. C. L. 68 : Coqlsonantl Forlies, Law ol Waters, p. 415 
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Irish Court of Exchequer Chamber held, that 'the grant 
of a free fishery in Lougli Erne did not pass the soil, 
Fitzgerald, B., in liis learned and elaborate judgment, 
after citing with approval the opinion of Coke above- 
mentioned, .says ■ — “I am aware of no case prior to that 
of Marshall v. Ulleswoter Naviaation Co, in which an)'- 
thing really inconsistent with the position of Lord Coke 
can be said to have been decided. It may be questioned, 
whether for the decision of that case it was necessary 
to dispute Lord Coke’s position , but undoubtedly the 
Judges who made that decision, especially Cockburn, 
C. J., who was dissatisfied with it, but held himself 
bound by foimer authorities, do appear to lay it down 
as law, that the grant of a fishery, by the owner of the 
soil in the water of that soil, would, if accompanied 
by livery of seisin, pass the soil. But Halford v. 
Bailey, and that class of cases which, for this purpose, 
decide only that the allegation in pleading or othewise 
of the ownership of a several fishery generally does, 
ptma Jade, imply the ownership of the soil, are the 
only authorities referred to, and this — I say it with de- 
ference, — appears to me quite consistent with Coke’s 
position.” 

From the authorities, cited above, it would seem 
to follow that in England when a several fishery is 
accompanied by livery of seisin, there is a prima facie 
presumption of the ownership of the soil in favour of 
the grantee of such fisheiy, which, if not rebutted, 
proves the ownership of the soil. 

In the case of Attorney-Gene>al v. Emerson 
the House of Lords have approved the decisions, 
cited above, and held that a right of several fishery on 
the sea-shore exercised by the lord of an adjoining 
manor by means of fixed “kiddles” raises the presump- 
tion that the freehold of the soil is in him. See the 


If not rehutted 
proves the 
ownership 
of the soil. 


(l) (1S91) A. C, 649 
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observations of Lord Herschell, who delivered the judg- 
ment of the House in that case. See also Hanbuty v, 
Jenkins (i), where it has been laid down tliat a seveial 
.fishery may exist either apart from or as incident to 
the ownership of the soil over which the river filows.j 
but where a seveml fishery is proved to e.xist, the 
owner of the fishery is to be presumed, in the absence 
of evidence to the contrary, to be the owner of the soil, 
whether it is a navigable river or a river neither public 
nor navigable. 

Fret fishery A free fishery, t.e., a right of fishing not exclusive- 

in private , . . . 

livers. may also exist in private waters by grant or prescrip- 

tion from the owner of the soil. “If he who is the 
owner of the soil, and as such entitled to the exclusive 
right of fishing, grant to another the right of fishing so 
as not to exclude himself, the grantee has a right of 
fishing not exclusive, but without the soil, and the 
owner of the soil retains the soil with a right of fishing 
no longer exclusive. The right of the grantee will be 
properly called— as all, I think, admit — a common of 
fishery. The right of the grantor is apparently some- 
thing more ; he has the ownership of the soil, the 
right of fishing incident thereto being no longer ex- 
clusive, but abridged by his grant ; as against any one 
but his grantee, his rights are, what they were before. 
If free fishery be the common name for this right of 
fishery in both cases, then, as applied to the grantee, it 
may be called synonymous with common fishery ; as 
applied to the grantor, it will be something more." 
Per Fitzgerald, B., in Bloomfie/d v. Johnson (2). 

The ownership of a free fishery does not import the 
ownership of the soil, and a grant of free fishery by 
the owner of the soil has been held not to pass the soil 
ad mcdturn filum aquas (3). 

(i) (igoi) a Ch. 401. (2) Ir. R. S C L 68(ioy). 

13) Coqlson and Forbes, Law of Waters, p 416. 
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As to the right of the owner of fishery in non-tidal 
rivers to follow the shifting course of the channel, it may 
be said, th«t in England, such right will depend upon the 
nature of the process by which the change is effected. 
If such river encroaches upon the neighbouring land 
gradually and impel ceptibly, the light of fishery will 
continue in the channel upon the land thus encroached ; 
but if the encroachment upon the neighbouring land 
be the result of a sudden and peiceptible change of the 
course of such liver, the right of fishery can not be 
exercised in the new channel. This point has been 
discussed in Fostei v. IVi t/rht, ( 1 ) cited already (at 
p. 447 ante). In that case, Lindley, J., delivering the 
judgment of the Court, said : ‘The question we have 
to determine is, whether the plaintiff’s exclusive right 
of fishing e.xtencls over so much of the water as flows 
over land which can be identified as formerly part of the 
defendant’s property ? I am of opinion that it does. The 
change of the bed of the river has been gradual ; and 
although the rivii bed is not now where it was, the shift- 
ing of the bed has not been perceptible from hour to 
hour, from day to day, from week to week, nor in fact at 
all, except by comparing its position of late years with 
Its position many yeais before. Under these circums- 
tances, I am of apinion that, for all purposes material to 
the present case, the river has never lost its identity, nor 
its bed its legal owner. Gradual accretions of land from 
■water belong to the owner of the land gradually added 
to : Rex v. Yarboi ough (2) ; and conversely, land 
gradually encroached upon by water ceases to belong to 
'the former owner : In re Hull and i>elby Rail. Co. (3).” 

“Upon such question as this” continued Lindley, J., 
'in another part “1 am wholly unable to see any difference 

(i) 4 C. P. D. 438. 

' (2) 3 B i: C. 91 : S Bing. 163 : a? R- R- ^ga- 

(3) s M &. W. 327. 
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between tidal and non-tidal, or navigable or non-navi- 
gable rivers ; and Lord Hale himself says, there is no 
difference in this respect between the sea and its arms 
and other waters : De yu>e Maris, p 6. The ques- 
tion does not depend on any doctrine peculiar to the 
royal prerogative, but on more general reasons to which 
I have alluded above. In Ford v. Lacy (r), the owner- 
ship of the land in dispute was determined rather by 
the evidence of continuous acts of ownership since the 
bed of the river had changed, than by reference to the 
doctrine of gradual accretion, and I do not regard that 
case as throwing any real light on the question I am 
considering.” 

It has been said before tliat the right of fishery in 
non-tidal rivers can be acquired by a stranger either 
by a grant or prescription. Next, a question arises, 
whether such right can be acquired by the public by 
prescription or by immemorial user. It seems to be 
the settled law of England that such right cannot be 
acquired by the public in non-tidal rivers. The 
principle upon which this view rests is that the right of 
fishery is connected with the ownership of the soil, so 
where the ownership is in the Sovereign as trustee for 
the public, the right of fishery can be acquired by the 
public ; but, where the ownership of the soil is i»ima 
facit in private individuals, as in non-tidal rivers, no 
such right can be acquired by' the public. 

In the Irish Court of Common Pleas (2), a question 
arose as to the right of fishing in the river Barrow 
which was proved to be in the place in question, a non- 
tidal navigable river which had been navigated from 
time immemorial, and in which there had been an 
immemorial u.sage of fishing by the public, lire 
(1) 7 II. & N. 151. 

(2) Murphy v. Kyaa, Ir. R. 2 C. L 143 : Coulson and Forbes, 
Law of Waters, pp. 392 & 393. 
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Court held that as the right of the public to fish in 
the sea and its arms and estuaries, and in tidal waters, 
depends on the ownership of the soil by the sovereign 
as trustee for the public, such a right could not be 
claimed by the public in non-tidal waters, where the 
soil belongs, prima facie, to the riparian owners usque 
ad medium filum. aquce and not to the Crown ; and that 
moreover, such a right could not be established by im- 
memorial user being a claim to a profit prendre in 
the soil of another, which might involve the destruction 
of his property. 

In the cases of Pearce v. Scotcher (i) and Smith 
V. Andt ews (2), the Courts have fully adopted tire law 
laid down in Murphy v. Ryan, discussed above, and 
held that there can be no public right of fishery in non- 
tidal waters, even where an immemorial usage has been 
proved. So it has been held in Reece v, Miiler (3) (cited 
at pp. 24 & 25 ante') that in that part of a navigable 
river where the water was not salt and in ordinary tides 
uneffected by any tidal influence, though upon the 
occasion of very high tides the rising of the salt water 
in the lower part of the river dammed back the fresh 
water, and caused it upon those occasions to rise and 
fall with the flow and ebb of the tide, no public right 
of fishing could exist. 

In the case of Mayot of Carlisle v. Graham (4), 
the English Court of Exchequer held, following Murphy 
V Ryan, that as the public right of fishing in public 
.^navigable rivers arose from the ownership of the Crown 
of the bed of such rivers, where a public navigable river 
changed its bed and flowed over a channel in the soil 
of a subject, the public right of fishing was lost 

(I) 9 Q. B. U. 162 (2) (1891) 2 Ch 67S. 

(3) 8 Q B. D. Gzs- 

(4) L. R. 4. Ex. 361 : see also Coulson .ind Korl.es, Law of 
Waters, pp. 393 and 393 - 
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The decisions, cited above, uniformly uphold the 
view that no right can be acquired by prescription 
or custom by the public in a case which is unreason- 
able and which might involve the destruction of the 
property, , 

In America, where the doctiine of the Common Law 
is generally applied to determine the fishery right in 
rivers, the law of fishery in non-tidal rivers seems to 
be the same as in Kngland. In a case (r', Shaw, C. J. 
remarked : “It is now perfectly well established as the 
law of this Commonwealth, that in all waters not 
navigable in the Common-Law sense of the term, that ^ 
is, in all waters above the flow of the tide, the riglit of 
fishery is in the owner of the soil upon which it is 
carried on, and in such rivers that the right of soil is in 
the owner of the land bounding upon it. If the same 
person owns the land on both sides, the property in tlie 
soil is wholly in him, subject to certain duties to the 
public ; if different persons own the land on opposite 
sides, each is proprietor of the soil under the water, to 
the middle or thread of the river. This is recognued 
in many cases as the common right of riparian pro- ' 
prietors, subject, in Massachusetts, to regulation for 
the common benefit, by the legislature.” 

“The rule, that the right of fishery, within his terri- 
torial limits, belongs exclusively to the riparian owner, 
extends alike to great and to small sti earns. Thus, the 
o\Vners of the farms adjoining Connecticut River, above 
the flowing of the tide, have the exclusive right of 
fishery, opposite their farms, to the middle of the river ; 
though the public have an easement in the river, as a 
high way, passing and re-passing with every kind of 
water-craft” (2). 

(i) Jt/i: Farltn v Assdjr Co., lo Cui>h. 3091 and Angell, Law of 
Watercouraes, § 64, 

<a) Ibid, g 65. 
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With regard to the rule relating to the several^ 
fishery, the law in America seems to be the same as 
in England. So it has been said that though there is 
no reason why a person may not have a several fishery 
in nlicno solo, yet prima Jacte, he is owner of the soil, 
and that presumption is conclusive, if not opposed (i). 

Now, turning to the law of this country, it will be 
seen that a rule of law similar to that of England was 
laid down by the Sudder Dewany of Calcutta, in the 
case of Raja Neelanund Ringh v. Raja Tek N’nain 
Singh (2), where thiee learned Judges [Trevor, Loch, 
and J 3 ayley Esqrs.j referring to the plaintiff’s claim to 
the julkur in a river flowing through the estate of the 
defendants, observed . 'It will be observed that the 
plaintiff’s allegation is one altogether contrary to the 
common law of the country , by that law the right to 
the soil of the rivei and that to the fisheries, when 
flowing within the estates of different proprietors, be- 
longs to the riparian owners ad midium filuvi aquce, 
that is, to the middle of the stream, and if the river 
flows within the estate of one and the same proprietor, 
the soil and the fisheries of the river belong to him 
throughout the river’s course within the estate, but 
no further.” 

In the case of Hunaotnan Das v. Shama Churn 
Bhatti (3). it has been laid down that the presumption 
is that the property of the soil of a stream is in the 
owner of the land adjoining on each side, ttsquy. ad 
medium filum aquae. [See also the cases under “Owner- 
ship of the Bed of Non-navigable Rivers” pp. 428- 
429 ante''. 

- In the case of Forbes v. Meer Mahomed Hosstin (4), 
the plaintiff who was the auction-purchaser of a zemin- 


In this 
country the 
ownership of 
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cases on the 
point. 


Forbes v. 

Meer Mahmed 


I 


(1) AngeDf Law of Watercourse, p. 77, fooi-notes. 

(2) 11862) Cal. Sud. D. R. 160(162). (3) i Reports 426. 

(4) 12 Heng I. R 210 ■ 20 Sulh W. R 44 ^ 
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dari brought a suit against a dependent Talukdar 
(Istemraree) who had been in possession of the julkurs 
in a river, portions of the course of which lay partly in 
his own estate, and partly in the lands of the plaintiff 
and defendants. In that case, while delivering the judg- 
ment of the Pi ivy Council, Sir James Col vile, referring 
to the distinction between the different classes of jul- 
kurs in dispute, observed : “The distinction between the 
the different classes of julkurs in dispute has aheady 
been noticed, and it may be admitted that, although 
the respondents would presumably have the right of 
fishing in vvateis lying wholly within the limits of their 
dependent talook, they would not presumably have the 
exclusive right of fishing in the waters dividing theii 
lands from those of the apppellant, or any right of 
fishing in places wherein the property in the soil is 
wholly in the appellant.” 

In the case of Srimanta Bagcit v. Bhigwan 
y alia (Si, where the point in controversy between the 
parties related to the right of fishery in a liver which 
was found to be a tidal non-navigable river. While de- 
ciding in favour of the proprietor of the estate through 
which the river flowed, Richardson and Newbould, JJ, 
observed ; “In Bengal the right of Government in 
these large rivers depends to some extent in the word- 
ing of Regulation XI of 1825, and similar reasoning 
leads us to suppose that the rights of fishery in small 
rivers such as the river now in question which are tidal 
but not navigable belong to the proprietor’s through 
whose estate they run.” 

In this country, as already discussed (see pp. 26-30 
ante), the navigability or non navigability of the river 
determines the presumption of the ownership of the 
fishery and the fact of being reached by the tide does not 
affect the right of fishery as in England, where the rule 
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of the presumption of the ownership of the bed and 
of the fishery in favour of the riparian proprietors 
applies in cases of non-tidal rivers, irrespective of the 
fact whether such rivers are navigable or non-navigable 
(See pp. 447-44S iiiitc) Thus, it will be apparent that 
the application of the rule of English Law to the julkur 
cases in this country is limited to rivers which are »on- 
navigable. The law of this country being founded upon 
a custom deri\ed from the physical conditions of the 
rivers, a rule somewhat different from the rule of 
England, which is based upon the common law test of 
tid.ihty, has been adopted. 

It has been said before (see pp. 449 & 457 ante) that 
under the English and American laws a several fishery 
in non-tidal rivers, facie^ imports the owneiship 
of the soil. Now the question is, whether such presump- 
tion of ownership applies to a fishery of the similar kind 
in non-navigable rivers in this country. Before dealing 
with this question, it seems proper to discuss whether 
the right of a sevetal Jishety in non-navigable rivers in 
this country can be a subject of grant and prescription 
as in England (see p. 449). 

It would follow from the decisions, cited above, that 
the fishery in iion-navigable rivers, in this country, is, 
piima facie, an incident of the ownership of the bed of 
the river, and, therefore, belongs exclusively to the person 
who is the owner of the estate through which it flows 
(see pp. 457-458 anli). As such owner he can enjoy 
it himself exclusively and grant it exclusively to a 
different person. In the former case, it is called a terii- 
torial fishery, and in the latter case it is a sevetal 
fishery. The legality of such grants in this country 
has been discussed, in the cases of Bisicn Lai Das v 
Ranee Khyrunnissa Begum (l), Forbes v. Meer Mahomed 
I-toosein (2) and Radha. Mohun Mundul v. Neel Madhub 
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(i) I ?nlh. W R. 78 ci\. (2) IZ ntnq. L. R. 310 . 30 Siitli. W. R 44 (u 
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Mundul (i). In Forbes' case, their Lordships of the 
Judicial Committee observed : — “And that julkur or the 
right of fishing may exist in India as an incorporeal 
hereditament and a right to be exercised upon the land 
of another is shown by the case of Lutchee Dassse v. 
Khaiima Bibei reported in the second volume of the 
Sudder Dewanny Adawlat Reports, at page 51. In 
that case A had purchased at a public sale by the 
Collector the julkur of certain jheels. One of them 
became dry, and it was determined that A’s purchase 
of the julkur only did not convey any property in the 
lands which belonged to the proprietor of the jheel. But 
the julkur was held, so long as the land was coveied 
with water, to exist as a separate right, and a right 
belonging to the purchaser.” In this case, it may be noted 
that the point arose in connection with tlie fishery in a 
river, but the decision referred to by their Lord .hips in 
support of their view, related to a case of julkur in a 
jheel. So, it is apparent that, in the opinion of their 
Lordships, the same rule relating to the grant of fishery 
would apply whethei it be a river or a jheel. 

In Radha Mohun’s case, Jackson, J., observed ■ “It is 
quite familiar that julkur rights are frequently granted 
extending over large estates — the property of otlier 
persons than the grantees of the julkur'.' P'or instances 
of such grants, see also Suroop Chiinder v. jjardine, 
Skinner & Co. (2), Mitnohur Clwwdhry v. Nurungh 
Chowdhry (3}. 

As to the point whether the right of fishery in non- 
navigable rivers can be acquired by prescription, that 
is, by twenty years’ user as provided by Sec. 26 of the 
Indian Limitation Act (IX of 1908), it may be affirmed 
broadi)' that having regard to Sec. 2, Cl. (s) of that 
Act, it would not now seem to be a matter of doubt 
that fishery in gross comes under the definition of 


(i) 24 Suth. W. K. 200. (2) Marsh, 334 (3) ii Suili. W. R. 272. 
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i' 


easement, as laid down by that clause. This view was 
held by the Calcutta Hijih Court, in the case of Chundee 
Churn Roy v Shib Chundet Afundul (i). In that case, 
it has been laid down that the word “easement,” as used 
in the Limitation Act of 1.S77, has, by force of the inter- 
pretation-clause (S 3), a vei)' much more extensive 
meaning than the word bears in the English law, for it 
includes any light not arising from contract by which 
one person is entitled to remove and appropriate for his 
own profit any part of the soil belonging to another, or 
anything growing, or attached to, or subsisting upon the 
land of another. An easement, therefoie, under the 
Indian Law, embraces what is called a ptofit d prendre, 
that is to sa)’, a right to enjoy a profit out of the land of 
another. A presciiptive light of fisheiy is an easement 
as defined bj- Sec. 3 of the Act, and may be claimed 
by any one who can prove a user of it for a period of 
twenty years, although he does not allege and can not 
prove, tl.iat he is, or was, in the possession, enjoyment, 
or occupation of any dominant tenement. 

The above view was affirmed in the case of Lutchmee- 
put Singh v. Sadaulla Nushyo (2), where (R. C.) 
Mitter, J., in deliveiing the judgment, observed: ‘The 
next question is, whethei the defendants have estab- 
lished a prescriptive right to this fishery right. The 
learned pleader for the respondents upon this point has 
relied upon S. 26 of the present Limitation Act. That 
section requires that any easement which is claimed (a 
right of fishery has been held now to be an easement 
under the present Limitation Act) — see Chundee Chu>n 
Roy V. Shib Chunder Mundul (I. L. R. 5 Cal. 945 • 
6 C L. R. 269) must be shown to have been peace- 
ably and openly enjoyed by any person claiming title 
thereto & &c.” 

(1) I. L. R. 5 Cal. 94S : 6 Cal. L. R. 269. 

(2) I. L. R. 9 Cal. 698 : 12 Cal. L. R. 383. 


Chundee 

Churn 

V. 

Shib Chunder, 


LttUhmeepiU 

Singh 

V, 

Sadaulla, 



462 FISIIEKY IN PRIVATE RIVERS : LAW IN INDIA. [S.4,CL.IV. 


Lokenatk 

V. 

Jahania Bibi, 


Ahtnadi 

B^im 

r. 

Taraknath, 


In the case of Mullah v. HalwayiX), it has 

been held by the Calcutta High Court (^per Macpher- 
son and Banerjee, JJ.) that the term "easement” includes 
pi ojits & prendre and that it has not been used by the 
Indian Legislature in the restricted sense, in which it is 
used in English law so as to exclude profits a prendre. 
Hence, the right of fishery comes within the easements 
referred to in section 147 of the Criminal Procedure 
Code (Act X of 1882). This view was followed in 
Kali Kissen Tagore v. Atiund Chtinder Roy (2). 

The view laid down in the above case of Chundee 
Churn Roy was followed in Lokenath Bidyadhar v. 
J-ahanta Btbi (3), where Mookeijee, J , in delivering the 
judgment, observed : “The plaintiffs do not set up a 
prescriptive right of fishery under section 26 of the 
Limitation Act of 1877. No doubt under that statute, 
a profit a piendie such as a right of fishing in another’s 
waters falls within the description of an easement . 
Chundee v. Shib. If the plaintiffs had claimed any 
statutory right of easement, it would have been neces- 
sary for them to prove that the right had been exer- 
cised within two years before the commencement of 
the suit.'” 

In the ca-se of Ahmadi Begum v. Tarak Nath Ghose 
(4), where the plaintiff claimed the right of territorial 
fishery in certain lakes or bkeels to which the defendants 
set up a right of fishery by grant. In delivering his 
judgment in that case, Mookerjee, J., observed : “The 
defendants do not claim any title to the soil covered 
by the waters in which they' set up a right to fish. 
They claim fishery rights under a grant from the 
Crown ; if they establish this grant, the suit must be 
dismissed on the merits. If the defendants fail to 
establish the grant and rely upon possession, they must 

(i) I. L R. zj Cal. 55. (a) 1. L. R. 23 Cal. 557. ' 

(3) I4 Cal. L. J. 572 {574.) (4) 18 Cal. L. J. 399 (444l- 
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show that they have acquired a statutory right of ease- 
ment, because, as pointed out in Chundi Churn v. Shib 
(I. L. R. 5 Cal. 945 : 6 Cal. I,. R 269) and Lake— 
nath V. Jahanta (24 Cal. L. J. 572), a profit a prendre, 
such as a right of fishing in another’s waters is an 
easement within the meaning of that term as defined 
in section 3 of the Indian Limitation Act, 1877, though 
it is worthy of note that the case of Abhoy Churn v. 
Dwarka Nath (I. 1 . R. 39 Cal 53) raises the question 
whether an exclusive right of fishery in a tidal and 
navigable river can be acquiied by proof of mere enjoy- 
ment in the manner provided by the statute without a 
grant from the Crown.” 

Consistently with the view taken above, the right of 
fishery detached from the land has been held to be not 
land under the Land Acquisition Act I of 1S94), in the 
case of Raja Shyam Chunder v. Ihe Secietary of State 
(i). In that case, the Government having acquired the 
foreshore of the sea under the Land Acquisition Act 
leased the fishery right therein to certain persons for 
a term of years and they transferred or sublet their 
rights to others. Government subsequently took pro- 
ceedings under the Land Acquisition Act to re-acquire 
the fishery lights. It was held that these incorporeal 
rights detached from the land out of which they arose, 
were not subjects for acquisition under the Land Ac- 
quisition Act, as fishery rights were not land within the 


Fishery rights 
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meaning of that Act. 

The Bengal cases, cited above, evidently establish 
that according to the definition of ‘-easement” under 
Act XV of 1877, and Act IX of 1908, (Indian Linr.i- 
tation Act) the right of fishery in another’s land is an 
easement and as such that light can be acquired by 
twenty year’s user as contemplated by section 26 of the 
/Indian Limitation Act. It is further apparent from the 

(i) 7 C.il L. J. 445 : 12 Cal. W. N. 569. 

18 
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above decision in Dukhi Mullah's case that in this 
country the word '‘easement’’ has been used in a more 
comprehensive sense than that the word bears under 
the English Law. (See p. 462 ante). 

The definition of the term easement laid down by 
the Indian Limitation Act has been repealed in the 
Provinces to which the Indian Easements Act (V of 
1882) has been extended. That Act now applies to the 
Presidencies of Bombay and Madras as well as to the 
territories administered by the Lieutenant-Governor of 
the North-Western Provinces and the Chief Commis- 
sioner of the Central Provinces, Oudh, and Coorg. By 
Sec. 3 of the Indian Easements Act, Secs. 26 and 27 of 
the Indian Limitation Act, 1877, and the definition of 
“easement” contained in that Act have been repealed in 
those territories. An “easement” as defined by Sec. 4 of 
Act V of 1882 includes easements proper and profits 
a prendre which are appurtenant to land and it would 
seem that fishery in gross is not intended to be covered 
by that definition The right of fishery upon another’s 
land in those provinces may, therefore, be regarded only 
as immovable property, and, in this view, it is capable of 
being acquired by adverse possession for over twelve 
years. This view may be supported by the decisions 
cited below. 

In the case of Bahan Mayacha v. Nagu Shra- 
vucha (l). Sir Michael Westropp, while dealing with 
the point whether the right of the public to fish in the 
sea is an immovable property, observes that fisheries 
which are regarded as immovable propert)' under the 
provisions of the .several Indian Acts are private fisheries, 
as distinguished from the public right of fishery in the 
sea. 


Bkundal Following the above view, it has been held by the 

Panda v. Bombay High Court, in the case of Bhundal Panda v. 
Paudot. 


(l) I. L. R. a Bom. 19 (5a & 53). 
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Pandol Pos Patil (i), that the exclusive right of fishing 
in the Nagothna creek between high and low water 
mark claimed by the plaintifT, in that case, come under 
the denomination of immovable property under Section 
9 of the Specific Relief Act (t of 1877). 

In PonHusaitmi Tevar v. The Collectoi o/Maduraifl), 
it was held by the Madras High Court {Per Scotland, 
C. J., & Innes. J.,) that the grant of an easement (e. g. 
the right to an uninterrupted flow of water through a 
channel) may be presumed from mere continuous user 
of the privilege openly enjoi’ed by the occupiers of the 
dominant tenement as of right throughout any long 
period of time, without interruption on the part of the 
proprietor of the servient tenement, but with this quali- 
fication that the user should be for at least the period of 
adverse possession which is prescribed by Section i, 
Clause 12 of the Act of Limitation as a bar to the en- 
forcing of title to corporeal property. (This case was 
decided in 1869). 

In Zamindar of Kumpam v. Zamindar of Meran^i 
(3), the right to divert the flow of water into a parti- 
cular channel by erecting a dam across a stream was 
established by proof of the exercise of the right for 18 
years prior to 1871 in a suit brought in 1878, as the 
easement was an interest in immovable property, en- 
titling the plaintiff to institute the the suit within 
12 years from 1871. Following the principle of the 
decision in the above Tiombay case of Bhundal Panda it 
has been held by the Madras High Court, in the case of 
Krishna v. Aktlanda (4), that a right of ferry is immo- 
vable property or the interest therein within the mean- 
ing of Section 9 of the Specific Relief .Act (i of 1877). 

In 1 nnasi Pillai v. Swagnana /) esikar (5), it was 

(O I. L. R. 12 Bom. 221. (2) s H. C. R. 6. 

(3) I. L. R. 5 Mad. 253. <4) L L. R 13 Mad. 54. 

(5) (1895) S Mad, L. J. 95- 
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held that the right to collect rent from tenants was im- 
movable property within the meaning of section 9 of 
the Specific Relief Act (i of 1877). In that case, 
Muttusami Aijar, J., in delivering the judgment, 
said: "I am inclined to agree in the observations of the 
minority of the learned Judges who decided the case 
of Fadu Jhala v. Gour Alohun yhala, I. L. R. 19 Cal. 
544. In Bhundal Panda v. Pandul Pos Paiil, I. I.. R, 12 
Bom. 221, the right to fish was recognised as being 
within the definition of the General Clauses Act. The 
right to work a ferry and the right to fish are not dis- 
tinguishable from the right to collect rent in so far as 
they are all within the purview of the definition of im- 
movable property in the General Clauses Act.” This 
decision was affirmed in Letters Patent Appeal No. 44 
of 1894. See also the case of Jagannatha Charr\ v. 
Rama Royer (i). 

A similar view was held by’ the Calcutta High Court, 
previous to the passing of the In Uan Limitation Act 
of 1877, as would be apparent from the following 
cases ; — 

In the case of Par butty Nath Roy v. Mud ho Paroe 
(2), the plaintiff claimed the the julkur in a certain 
water where the defendant had been exercising a right 
of fishing adversely to the plaintiffs for iS yeans. It 
was held that the suit by the plaintiff for a declaration 
that he was entitled to the exclusive right of fishing in 
such water was barred by limitation and that the julkur 
was not an easement within the meaning of section 27 
of Act IX of 1871 but was an interest in immovable 
property within the meaning of Schedule II, Art. 14S 
of that Act. 

In Lukhimoni Dasi v. Kanina Kant Moitra (3), it 
was held (per Jackson and Tottenham, JJ.) that when 

(i) I. 1 .. R. 28 Mad. 338. 

(2) I. L. R. 3 Cal. 276 : i Cal. I. R. 592. 


(3) 3 Cal. L. R. 509. 
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a person had exercised the right of fishing in a tank 
adversely for twelve years, his right to fish become 
absolute and indefeasible. 

In the case of M nharnni Sttt no AJoyee v. Degtitnbary 
Debt (i), the right of fishery was treated as immovable 
property, and two year's limitation was not applied. 
(L. S.) Jackson, J., in delivering the judgment in that 
case, said • “The plaintiff’s case was that she was the 
owner of the Julkur rights appertaining to pergunnah 
Rahribund and that some of the estates over which tliat 
right extended fell within the defendant’s estate, per- 
gunnah Bheturbund and that she had been accustomed 
to exercise such julkur rights and to derive profits there- 
from, but that by reason of certain acts of the defend- 
ants done without her consent, the condition and nature 
of her julkur, that is the sheets of water over which 
these rights extended had been materially changed, in 
so much as to affect the profits derived by her from the 
julkur...” “The Munsifif dealt with the case as if brought 
in respect of an easement. That it clearly was not 
because the julkur light was just as much the property 
of the plaintiff as the land in pergunnah Bheturbund 
was the property of the defendants.” 

The above cases weie decided before the passing of 
the Limitation Act of 1877. when the Limitation Act of 
1871 was in force. Under Act IX of 1871, the right of 
fishery was tieated as immovable property, and in that 
view, the right could have been acquired by adverse 
possession for over twelve years. Even after the passing 
of the Limitation Act of 1877, the fishery right has been 
held to be immovable property, in cases where such 
right is claimed as appurtenant to an estate, as will 
be evident from the Full Bench decision in the case 
of Fadii yhala v. Gour Mohan Jhala (2). In that case, 

(1) V0I. II, Shome's Law Reporter. 93* 

<2) I. L. R. 19 Ca!. 544. 
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it has been held by the majority of the Judges consti- 
tuting the Full Bench that, although the fishery right 
comes within the denomination of immovable property, 
it is not so within the meaning of section 9 of the 
Specific Relief Act of 1877, and a suit foi the posses- 
sion of a right to fish in 'a. kh d, the soil of which does 
not belong to the plaintiff, does not come within the 
provisions of section 9 of the Specific Relief Act. 

In the case of Ram Gopal Bysack v. Nurmnuddin 
(1), it was held \.\\sX s, julkur was immovable property 
within the meaning of section 106 of the Transfer of 
Property Act (IV of 1882). Norris and Macpherson, 
JJ., in that case, said . ‘AVe are of opinion that the 
julkur right is immovable property within the definition 
of immovable property as set out in the General 
Clauses Act . that it is a benefit to arise out of land 
covered by water . and this conclusion we think is 
justified by the expression of opinion of at least three 
of the learned Judges who vvere parties to the Full 
Bench decision of Fadu Jhala v. Gour Mohun Jhala 
(I. L- R. ig Cal. 544.)” 

In Lokenath Bidyadhar v. Ja/ianta Bibi (2), the 
plaintiffs claimed the right to a fishery within the ambit 
of the defendant’s estate of Bara Benakula as annexed 
to their estate of Gopinathpur. This was supported by 
the revenue-settlement of 1815, which showed that the 
fishery in question was treated as annexed to Gopinath- 
pur. Courts below allowed the claim. In second ap- 
peal, it was argued on behalf of the defendant-appellant 
that the suit not having been brought within 6 years 
from the date of dispossession the claim was barred, as it 
was not a suit for possesion of immovable property. In 
overruling this contention, Mookerjee, J., said “In our 
opinion, there is no room for reasonable doubt that a 


(1) I. L. R. 20 Ca). 446. 

(2) 14 Cal. L. J. 572 (577). 
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right of this description relates to an interest in im- 
movable property. In support of this proposition, re- 
ference may be made to tlie decision of their Lord- 
ships of the Judicial Committee in Maharana Futteh 
Sangji V. Dessat Kuhtainraiji (i). The interest of the 
plaintiif possesses the qualities both of immobility and 
of indefinite duration and also issues out of immovable 
property ; it is consequently an interest in ‘immovable 
property, ’ But for the right acquired by the plaintiffs, 
the defendant, as propiietor of his land, would have 
been entitled exclusivelj' to exercise a right of fishery 
over his land when flooded by water from the lake ; that 
right has legally vested in the plaintiffs, and has become 
annexed to the proprietor.ship of the estate owned by 
the latter. To this extent, therefoie. the rights incident 
to the ownership of the estate of the defendant have been 
abridged ; to that very extent, the plaintiffs, have ac- 
quired an interest in the immovable property of the de- 
fendant. The view we take, is supported by the cases of 
Mohunt Deo Surun v. Ismail {34 Suth. W. R. 300) and 
Parbutty Noth v Mudho Faroe (I. L. R. 3 Cal. 276) : 
see also Radha Mohtin v. Neel Madhub (24 Suth. W. R. 
200), M ahananda v. M angala il. L. R. 31 Cal. 937 ■ 

8 Cal W. N. S04), Kuritpam v. Merangi (I. L. R. 

5 Mad. 253', Amrita Nath v. Mati Lai (4. Cen. P. L. R. 
16). It follows that the suit may rightly be treated as a 
suit for possession of an interest in immovable property 
within the meaning of Art. 144, and is, therefore, not 
1 barred by limitation, except in so far as the defendants 
have been in adverse possession for more than twelve 
years.” See also the ob.servations of Mookerjee, J., in 
the same case, quoted at p. 462 {yntel) 

Next, it may be considered whether a prescriptive 
right of fishery in private waters can be acquired by 
the public at large or by an indefinite and unlimited 


(1) (1873) L R. I. I. A. 34(53)1 21 Suth. W. R 17S. 
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number of persons. (See pp. 454-455 ante). This point 
was raised in the case of Lutchmeeput Singh v. SadauUa 
Nushyo (i). In that case, the plaintiff brought a suit to 
restrain the defendants from fishing in certain bhils 
situate within the zemindar! of which the plaintiff was 
the Putnidar. The defendants contended that they 
had been in possession of the bhils for more than 
12 years and that they had a prescriptive right in 
common with the inhabitants of the zemindari to fish 
therein, according to the custom. Courts below dis- 
missed the suit. In .second appeal to the High Court, 
the decisions of the lower Courts were reversed. While 
discussing the prescriptive right claimed by the 
defendants under section 26 of the Limitation Act. 
(R. C.) Mitter, J., said : “The section evidently requires 
that the same person or persons must be shown to 
have exercised that right for a particular length of 
time. Then, again, from the length of user (a fact 
found by the lower Courts in favour of the defendants', 
it can be pre.su med that there was a grant by the 
Sovereign Power. It seems to us that the presumption 
of a grant is impossible : because in this case it cannot 
be .shown that there was some ascertained grantee or 
grantees. The Subordinate Judge was of opinion that 
the tenants of the several pergunnahs, in whose favoui 
the right in question is claimed, must be considered to 
constitute a unit, — that is to say, he considers that they 
form a corporate body. We fail to see any tangible 
ground for this assumption. For instance, it may be 
that such a grant may be presumed in favour of a 
village community, if such community be shown to 
possess all the essentials of a corporate body ; but we 
do not see any reason suggested by any’ evidence on the 
record which can support the conclusion that the tenants 
of the different pergunnahs, in whose favour the right 


(1) I. L. R. 9 Cal. 698 • 12 Cal. I.. R. 382 
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ill question is claimed, form anything like a corporate 
body,” In overruling the contention on the basis of 
custom, the learned Judge stated thus ; “According to the 
custom set up, there is no limitation to the number of 
persons entitled to enjoy it. The tenantry may increase 
to any number, so that according to this custom, an unli- 
mited number of persons can take away the profits of a 
private property, and that nothing may be left to the 
owner. If the defendants are entitled to exercise the 
right of fishery in the way stated by them, they may 
take awa}’ the whole of the fish stocked in the 6 hiis, 
leaving nothing for the plaintiff, who is admittedly the 
owner of them. Such a custom as this does not seem 
to be reasonable, We are, therefore, of opinion that 
it ought to be rejected as invalid.” 

This decision was followed in IVali Ahmed Chow- 
dhuiy V. Tota Meah (l), where it was held that acts 
at different times by a fluctuating body of persons did 
not amount to adverse possession. See also The 
Secretary of State v. Mathurabhai (2). 

Now, reverting to the point (see p. 459 ante) whether 
the grant of a seveial fishery in private waters, in this 
counti}’, pjtma facie raises a presumption of the owner- 
ship of the soil, it may be affirmed that the current 
of decisions in this country has laid it down, that such 
a grant does not import the ownership of the soil. In 
the case of Suroop Ghiinder M asumdar v. Jardine, 
Skinner & Co., (3) it was held by the Calcutta High 
Court that the right of fishery was an incorporeal right 
and did not imply any right of property or interest in 
the ground covered by the water. This view was held 
following the old decision, in the case of Lukhee Dasi 
V. Khatima Bibi (4), where the Court of Sudder De- 
wany ruled that the purchase of a julkur, at a public 

(1) I. L. R. 31 Cal. 397 (404.) (3) I. L. R. 14 Bom. 213 (220-221). 

' (3) (1S64) • M.irbli 334. See p. 115 anU. (4) 2 llacn. Sud. D. R. 51. 
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Side by the Collector did not convey any property in 
the lands. In Bissen Lai Das v. Ranee Khj/rannissa 
(*), it has been held that where a julkur dries up, the 
dried land below the water does not, as a matter of 
course, become the the right of the holder of the 
julkur, 

A similar point arose in the case of Munohur Chow 
dhury v. Ntttshing Chowdhury (2) where, in delivering the 
judgment, Glover, J., observed ; “VVe may remark that 
it has been decided more than once by this Court that 
a julkur settlement does not necessarily include the 
land on which the water rests ; and it is for the party 
holding that julkur settlement to prove that he is en- 
titled not only to the right of fishery, but also to any 
land which the drying up of the water may lay bare.” 

In the case of Radha Mohttn Mundul v. Neel Madhub 
Mundul (3), Jackson, J., in delivering the judgment, 
observed: “Upon the general question of rignt to the soil 
under-lying the heels and other julkurs, there is no very 
distinct authoiity ; but it appears to us, as a general 
question of law, that the right to a julkur by no means 
involves a right to the soil when the julkur is either 
dried or filled up by accumii’anon of soil.” Following 
the decision in the last cc.se of Radha Mohun Mundul 
it has been held in David v. Grish Chunder Giiha (4) 
that, in this country a julkur does not necessaiily imply 
any right in the soil. (See also p. i >4 ante). [See the 
dictum of Sir Richard Garth to the contrary, in Rakha! ' 
Churn Mundul v. Watson, I. L. R. 10 Cal. 50]. 

In the case of Mahananda Chnkravarti v. Mongala 
Keotani (5), after referring to the cases, cited above, 
Geidt and Mookerjee, JJ., observed : “Where the grant 
is merely of a right of fishery, the lessee acquires no 

(i) I Snth. W. R. 79. (2) I, Suth. W R. 272. I 

(3) 24 Snth. W. R. aoo. (4) I.L. R. 9 Cal. 183 : ii Cal. L R. sOS- 

(5} I. L. R. 31 CaL 937 : 8 Cal. W. N. 804. 
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interest in the subsoil and is not entitled to retain 
possession when the water dries up” But, in this 
looking to the terms of the lease and specially to the 
condition that the lessee was to continue liable for the 
rent even in case of drought and non-rearing of the fish, 
it was held that the lease intended to pass the whole of 
the interest of the grantor. 

It would, therefore, seem that in this country the 
question whether the grant of a several fishery conveys 
the soil would be determined upon the construction of 
the grant without raising any presumption in favour of 
such grantee. 

Next, as to the term teiritoiial fishery in non-navi- 
gable rivers, it may be added that it has been already 
defined^with reference to the cases in non-tidal rivers 
decided in Great Britain and Ireland (see pp. 448 ante). 
In India, also, a territorial fishery (see p. 459 ante) in 
non-navigable rivers is understood as an incident of the 
ownership of the bed. Decisions relating to the point 
have been cited with reference to the topic of the 
“Ownership of the Bed of Non-navigable Rivers” at 
pp. 428-430 {ante). See also pp. 457-458 ante. 

It now remains to consider the effect of the shifting 
of the course of the non-navigable river flowing between 
two estates. 

It has been stated before that, when a non-navi- 
gable river flows between the boundaries of two estates, 
opposite riparian owners are entitled to fish in it 
ad medtum fiiurn aquee, in the absence of any evidence 
to the contrary. The principle that is applicable to 
the cases of this nature is analogous to the rule applica- 
ble to the fishery in heels or lakes on the boundary 
of two estates, which has been discussed before 
(see pp. ante). In connection with the fishery 

in such heels, jhils or lakes, reference may, also, be made, 
to the cases of Mohiny Mohan Das v. Krishna Kishore 
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Dutt (i) Nobocumar Das v. Govinda Chunder Roy {fy, 
and Raja Baroda cant Roy v. Baboo Chund<r Ccomu 
Rry (3 . Now the question arises, how far the right 
will be affected by a change in the course of such 
a river. This point was raised in the case of Gohind 
Chunder Shaha v. KLaja Abdul Ganni (4) decided by 
the Calcutta High Court. In that case, it appears that 
the defendant and the plaintiff and others were joint 
proprietors of the julkur of a river. They afterwards 
divided the property under a buheaialt, but the julkur 
remained entire. The river changed its course subse- 
quently and a portion of it came over the land which 
formerly belonged to the parties jointly, but was allotted 
to the plaintiff under the buiwarah and one of the pro- 
prietors defendants fished in that portion. The plaintiffs 
thereupon instituted a suit for trespass. Under these 
circumstances, it was held (fier Peacock, C. J . and L. S. 
Jackson,)) that a co-proprietor could not be sued for 
trespass for fishing in a julkur in which he and the other 
proprietors were entitled to fish merely because the 
julkur, by a change in the course of the river, ran over 
the land which was allotted to the plaintiff under a 
butwarah. This case was referred to approvingly by the 
Judicial Committee in S'inatk Ray v. Dinabandhu 
Sen (I. L. R, 42 Cal. 489). 

In the case of Narendia Chandia Lahiri v. Nripen- 
dra Chandra Lahiri (5', the facts were as follows : — 
Each of the two plaintiffs owned eight annas share in 
mouzah Thansingpore, and two annas share in a conti- 
guous mouzah Muktipore. The defendants had no 
interest in Thansingpore, but they owned a twelve-anna 
share in the other village Muktipore. At the time of 
the Thakbast operations, the river Ghaghat flowed 


(1) I. L. R. 9 Cal 80Z. (2) 9 Cal, L. R. 305. 

(3) 12 Moo. I. A. 14s : 2 Beng. L. R. I. (P. C.) : ii Suth W. R. I. (P. C). 
4) 6 Suth. W. R. 41 (Civ). (5) 4 Cal. L. J. 51 : 10 Cal. W. N. 540 
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thi'DUgh Muktipore, imd it was surveyed as part of that 
proi>erty. Tiie two plaintiffs, as part owners of Mukti- 
pore owned the julkur right in the river Ghaghat to 
the extent of four annas share. Subsequently the river 
gradually encroached upon Thansingpore and partly 
flowed through it. The plaintiffs instituted the suit 
claiming to exercise the julkur right over that portion 
of the river whnh cnvererl Thansingpore to the extent 
of their projii ietarj' intererst in that property, that is 
to say, eight annas each. The defendants contended 
upon the authority of the case of Foster v. Wiight (i) 
(.see pp. 447-448 ante) that the river having gradually en- 
croached upon Thansingpore slow and impercep- 
tible process, they as owners of the old bed of 
the river were entitled to exercise the julkur right 
in the new river to the same extent as they did 
when it flowed entirely through Muktipore. notwith- 
standing that it then covered a part of Thansingpore. 
In overruling this contention of the defendants, Ghose, 
J., said : “Following then the principle which underlies 
the case of Lopes v. Muddun APohun Thakoor (13 Moo. 
I. A. 467), it .seems to be clear enough that the portion 
of the site of Thansingpore which is now covered with 
the water of the river Ghaghat still belongs to the owners 
of that pioperty, notwithstanding the fact that by 
gradual and imperceptible encroachment the river has 
submerged that portion of Thansingpore ; and if this is 
so, it is difficult to see how the owner of Muktipore, 
■can have acquired the right of fishery in that portion 
of the river which now covers Thansingpore. There is 
no law that we are aware of under which such a right 
could be asserted.” 

In the opinion of the learned Judges (Ghose and 
Pargiter, JJ.) the case of Foster v. Wright, was distin- 
gushable inasmuch as the right of fishery in that case 


(r) (187S) 4 C P. D. 438. 
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was a right tn alieno salt, depending not on the owner- 
sViip of the bed, but on express grants from the Crown, 
irrespective of the ownership of the soil over which the 
water flowed. 

It has been further held in that case that in this 
country, such cases are to be decided on principles of 
equity and justice. 

If may be al.so observed that the principle laid down 
in the case of Foster, cited above, was held inapplicable 
to a Bengal case bj' the Privy Council : see Srmnth Roy 
V. Dtnahandhti (i ). 

Now, the brief discussion of the law relating to the 
fishery in non-navigable rivers set forth in the forgoing 
pages establishes the connection of the fishery-right 
with the ownership of the bed and discloses the fact 
that at the time of the Revenue Settlement the fishery 
in the small and shallow river of some estates was 
settled as appurtenant to other estates. [For example, 
see Maharanee Su) tto-Moyee v. Des-umbary Dabea (2 
Lokenath Bidhyadhar v. yahania Bibee, pp. 468-469 (3). 

A question, therefore, now arises for consideration 
whether the settlement of that description removes the 
difficulty of explaining the significance of the insertion of 
the additional condition indicated by the words — “with 
the jalkar right of fisherj’” in the 4th Clause, Section 4, 
(See p. 445 ante). The right of fishery in non-navigable 
rivers is presumed to be an incident of the ownership of 
the bed, (see pp. 428-429 ante), and such presumption 
may be rebutted by proving an actual grant in favour of 
another land-owner as appurtenant to his estate, that 
is to say, according to the settlement made at the time 
of the assessment of revenue the bed of such a river may 
be the part of the estate to which it adjoins, but the 
julkur right therein may be a part of another estate. 


(i) I. L. R 42 Cal. 489. 

(2) Vol. II. Shmne’s Report. 93. (3) 14 Cal. L. J. 572. 
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Small and shallow rivers of this nature, in other words, a 
bed heretofore recognized as a private property without 
the jutkur right of fishery would not attract the 
operation of the 4th C!., Sec. 4, if the words — “ with the 
jalkar right of fishery ” are supposed to possess any 
significance of their own. This would seem to follow 
from the plain meaning of the condition indicated by 
the words — “the beds of which with the jalkar right of 
fishery, may have been heretofoie recognized as the 
property of individuals.” 

But, referring to tlie existing law, it will be obvious 
that the apparent significance of the words — “ with the 
jalkar right of fishery,” as suggested above, is not 
maintainable. Let the position be examined with 
reference to the cases where the right of fishery in such a 
river is vested in the owner of a different estate, and the 
ownership of the bed of such a river continues in the 
person who may have been recognized as the proprietot 
of it. In such a case, if the river dries up, the dried up 
bed will be the property not of the owner of the fishery, 
but of the person who is the proprietor of the bed, 
(see pp. 159-160 ante). Nor can the owner of the 
fishery claim any right to fish in beets or dobas left in 
such bed (see pp. 1 18-120 Again, if the jalkar 

be filled up by the accumulation of soil, the owner 
of the the julkur can not lay a claim to it (see 
p. 472 ante, Radhu A/ahun’s case). Thus it may 
be held to be established that the owner of the jalkar 
in a non-navigable river, when he is a person other 
than the recognized proprietor of the bed, has no right 
to the soil of the bed, nor, in such a case, the right of 
fishery will be any element for detemining the ownership 
of the sand bank or chur thrown up in such bed. If the 
fishery right be consideied an element for determining 
the ownership of a sand-bank or chur in such bed, it will 
then be a case, where the bed belongs to the recognized 
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proprietor as supposed above, but the land upon it (e. g. 
the chur_) will be the property of the owner of the fishery 
therein, which is contrary to the principles of law dis- 
cussed in the foregoing pages. It maj'-, therefore, be 
affirmed that the words — “with the jalkar right of 
fishery” inserted in the 4th Cl., Sec. 4, do not appear to 
have much practical significance of their own, so far as 
the ownership of the cAur or islands in such rivers is 
concerned. 

This view can be supported by the decision of the 
Calcutta High Court, in the case of C humie> Monee 
Chowdhurani v. Sreemati Chowdhiirani (i), wliere it 
has been held that the mere fact of the julkur right of 
fishery being in another party does not take a case out 
of Clause IV, Section 4, Regulation XI of 1825. In a 
part of the judgment, Trevor & Campbell, JJ., said 
thus : — “We must adhere to the facts found by the 
Judge, according to which finding the A har is a small 
and shallow river, the bed of which, without julkui 
right of fishery, has hitherto been considered to be pro- 
perty of the defendant. Now we have no hesitation in 
saying that the mere fact of the julkur right of fishery 
being in another party by no means takes the case out 
of clause 4 of section 4 of Regulation XI of 1825. The 
normal state of things, doubtless, is that the julkur 
should follow the bed of the river. It appears, however, 
in Dinagepur, that an exceptional state of things exists, 
but this does not interfere with the essential portion of 
the section, which is that, in small and shallow rivers, 
the beds of which are private property, chirrs thrown 
up belong to the proprietor of the bed of the river." 
See also the observations of Jackson, J., in the case of 
Dataram Nath v. Eshan Chunder (2). 

Thus, in the opinion of the learned Judges who 
decided the above case, the essential poition of Clause 


( 0 4 Suth. \\. K. 54 (Crv). (2) II Suth. W. R, 116 (117) Crv. 
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IV, Section 4 of Regulation XI of 1825 is the ownership 
of the bed which may have been heretofore recognized 
as the property of individuals. 

An attempt to account for the insertion of the words 
— “with the jalkar right of fishery” in Cl. IV, Sec. 4, at 
this distance of time is not a very feasible task. One of 
the materials which the framers of the Regulation had 
before them as said before (see pp. 173- 174 ante), was 
the opinion given by the Hindu law-officers of the 
Sudder Court. In the opinion given by them, the 
following passage occurs : — “In alluvial lands unconnect- 
ed with one of the banks the right is with those who 
are entitled to the julkur.” (See p. 174 ante). The view 
of Hindu Law thus stated by the law-officers of the 
Sudder Court, who referred to the texts of Vrihaspati 
in support of their opinion, but did not quote them, 
might have induced the Legislature to think that 
according to Hindu Law the right of julkur determines 
the ownership of alluvial land unconnected with the 
banks. To this, it may be added that the framers of 
the Regulation, who were presumably persons trained 
in English law, possibly bad in their mind the pre- 
sumption of the ownership of the soil connected with 
the grant of a several fishery under the law of England 
(see pp. 449-451 ante), which led them to suppose that 
the right of fishery was an essential condition to deter- 
mine the ownership of the sand-bank or chur in small 
and shallow rivers. 

It may be observed that in this country also 
the right of fishery in non-navigable rivers has been 
considered in some cases to be the best means of 
proving the possession and ownership of the bed, as 
has been held in the case of Moktny Mohun Das v. 
Krishna Kishore Dutt (i), but ex hypothesi the bed is 
to be presumed as heretofore recognized as property 

(i) I. L. R. 9 Cal. 8og : 12 Cal. L. K. 337 - 
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'of a particular individual, so the evidence of the fishery 
right to prove the ownership of the bed is superfluous. 
Thus, the right of julkur, in such a case, can not be 
regarded as an essential element in determining the 
ownership of any sand-bank or chur. 

As to the expression “the jalkar right of fishery” 
inserted in Clause IV, Section 4. Regulation XI of 
1825, it may be further observed that “or” should be 
read after the word “jalkar,” otherwise the word “jalkar" 
would appear to be superfluous (i). 

“Any sand-bank or ohar that may be thrown 
up shall .. ..belong to the proprietor of the bed 
of the river” : — 

Sand-bank : — While speaking of the increment by 
alluvion it has been said that the accretion by alluvion 
should be such as is fit for cultivation or other useful 
purposes. Merely a sand-bank or strip of land which 
remains under water for one part of the year and is left 
dry in another part, is not an accretion within the 
meaning of the Regulation. (See p. 103 ante). Under 
Cl. IV, Sec. 4, no such distinction is to be made, as 
appears from the express use of the word “sand-bank" 
in that clause. 

Next, referring to the cases dealing with the rule 
declared by Cl. IV, Sec. 4, it may be observed that 
there are few reported cases on this point and they are 
briefly noticed below : — 

The provisions of Clause I V, Section 4, which are 
applicable to small and shallow rivers, have been applied 
to a canal connecting two rivers. In the case of M’vsa 
Syfoollah v. Bhuttun (2), it has been held that, according 
to the provision of Clause IV, Sec. 4, the land forming 
the dry bed of a canal belonged to the estate in which 
the canal itself was included. In the case of Dalaratn 

( 0 Markby, Lectures on Indian Law, 53 (note). 

(2) 10 Suth. W. R. 68 (Civ). 
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V. Lshan Chunder Law (1% Cl. IV. Sec. 4, was 
applied and it was held that land which accreted to an 
estate from the bed ol an adjoining khal not being a 
canal but a river, belonged by law to the owner of the 
estate. 

In Jititu Shutn Shaha v. Bhote Kinkur (2) it has 
been held by the Calcutta High Court (per Phear & 
Jackson, JJ.) that before clause IV, Section 4, Regula- 
tion XI, can have the effect of depriving a party of the 
title given bj' Cl. I, Sec. 4, the opposite party must 
prove that the land in question was the bed of a small 
and shallow river which, with the julkur right of fishing 
over it, was recognized as the property of such opposite 
party. 

See also Rumjun Alt v. Maharam Alt (3) decided by 
the Calcutta High Court 

Distiaotion between Clauses I & IV : — The 
dafa which Clause 4 requires to be established before 
it can be applied to a particular case has been discussed 
before, (see p. 445 ante). The only thing that now 
remains for consideration is the nature of the principle 
that distinmiishes Clause 4, from Clause i. In the First 
Clause, ttie ownership of the accretion is determined 
by the ownership of the riparian bank, whereas in the 
Fourth Clause, such title is determined by the owner- 
ship of the bed. While dealing with this distinction, in 
the case of Chunder Monee Chowdhrani v. Sreemuttee 
Chowdhrani (4), the Calcutta High Court has held that 
the rule laid down by Cl. IV, Sec. 4, is opposed to the 
doctrine laid down in Cl. I, Sec. 4, which enacts that in 
rivers not small and shallow, and the ownership of in- 
dividuals in the beds of which has not been recognized, 
but remains in the public, churs thrown up are an in-, 
crement to the tenure of the riparian owner to whose 
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(i) It Suth. \V. R. 116. 
(3) 26 Ind. Cases 406. 


(2) 14 Suth W. R. 268. 

(4) 4 Suth. W. R. 54 (Civ). 
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land or estate it is annexed. In one case, the ownership 
of the bed of the river carries the right to the accretion 
with it ; in the other, riparian ownership does the same 

Alluvion in Non-Navigable Rivers -—Clause 4, 
Section 4 lays down that, in small and shallow rivers, 
which are considered here as coming under the head of 
non-navigable rivers for all practical purposes, (see 
pp. 432-435 ante) if sand-banks or churs, are thrown 
up, or any increments are annexed to the bank, they 
belong to the owner of the bed. In fact, it is 
obvious that in such cases the ownership of the bed 
carries the right of ownership to the accretion to it 
as pointed out in the above case of Chunder Monee 
Chowdhrani (i). It has also been pointed out in that 
case that there is some distinction between the owner- 
ship of the banks of the public navigable’ river and of 
the banks of a non-navigable river, when the ownership 
of the banks and bed is not vested in the same person. 
In navigable rivers, where the bed is owned by the 
public, the right to all alluvial accretions to the bank 
follows the ownership of the bank, and in this view, the 
law of accretions is regarded as a riparian right. But, in 
the case of a non-navigable river, where the bed is 
owned by private individuals (see pp. 428-432 ante) the 
right to alluvial accretions follows the ownership of the 
bed, and therefore, in such cases, the law of accretions 
will not be, strictly speaking, a riparian right (2). But, in 
those cases, where the ownership of the bed follows the 
ownership of the bank in non-navigable rivers, according 
to the doctrine of ad medium filum aquce, the right of ac- 
cretion may be considered a riparian right (see pp. 53-54 
ante). But this would, however, be a far-fetched consi- 
deration. Consequently, it can be maintained that, 
strictly speaking, the law of accretions as understood 
within the meaning of Cl. I, Sec. 4, does not obtain in 

(f ) 4 Suth, W. R. 54 iCiv). (z) See p 448 ante, /ler I.ord Selborne. 
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non navigable rivers. This view may be supported 
by what has been laid down by the Court of Sudder 
Dewaiiy in the ca^e of Miulvee Wahed Alee v. Syed 
MoBuffer All (i', namely, that Clause i, Section IV, 
Regulation XI of 1S25, applies only to navigable river.s. 
(See pp. 264-265 ante'). The view taken above has 
also been held bj- the Calcutta High Court, in the 
case of Ramjan Alt v. Mahai am Ali (2), where it 
has been held that when a small and shaIlo%v river 
(such as the Gomti in that case) dries up or recede?, 
the subordinate 7 alukdar can not claim the land thus 
formed as an accretion to his Taluk but it is the property 
of the zemindar to whose estate the river belongs, and 
that there can be no accretion of the private land of the 
zemindar which forms the bed of a small and shallow 
river. 

But the recent decision of the Calcutta High Court, 
in the case of Gobmd Hata v, Kristo Podo (3) throws 
some doubt upon the position maintained above. That 
decision seems to lay down that the law of accretions 
would apply to non-navigable rivers entitling a tenant to 
accretions to his tenancy, forming a chur in a small and 
.shallow river appertaining to the estate of the zemindar. 
This view is apparently opposed to the principle upon 
which the law of accretions is founded : see under “Per- 
sons not entitled to .■Accretions,” (pp. 265-268 ante). It 
also conflicts with the current of authorities which have 
been cited just above. Further it seems difficult to un- 
derstand the application of the doctrine laid down by the 
Full Bench decision, in the case of Gourhari Katbarta 
V, Bhola Kaiharto (4), to the facts of that case. In 
the Full Bench case, the question was whether a tenant 
with the right of occupancy would be entitled to the 
accretion to his jote under Cl. I, Sec. 4, and there was 


(I) (1858) Slid. D, R. 1774. (2) 26 Ind cases, 406. 

(3) 22 Cal \V. N p. cxv (95), Short Notes. (4) I L. R. 21 Cal, 233. 
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no question of the river being a non>navigable one. 
In the present case, there was a finding by the Lower 
Appellate Court that the river was a non-navigable one, 
the beds of which appertained to the estate of the plain- 
tiff, and the question involved was, whether the plaintiff 
as owner of the estate was entitled to it under Cl. IV. 
Sec. 4. The decision in the above case of Gobind Haia 
appears to have been greatly influenced by the use of 
the word “previsions" in Cl. IV, Sec. 4, which seems not 
to have been taken in the sense of ‘provisos" (see pp. 
485-486 post). 

“As hitherto” : — By the insertion of the expression 
— “as hitherto,” in Cl. IV, Sec. 4, “established usage” in 
regard to a chur newl5' thrown up in small rivers ha.s 
been referred to. The opinion given by the law-ofiicers 
of the Sudder Court w'hich ha.s been quoted before (see 
pp. 173 & 174 ante), does not seem to have mentioned 
anything in particular with reference to sand-banks in 
small and shallow rivers. But a mention of “established 
usage" will be found in Harington’s Analysis of the 
Laws and Regulation of Bengal, where the learned 
author, in a part of the foot-notes at page 252, Vol. II, 
relating to established usage in Bengal, said as fol- 
lows:— “In small rivors, belonging to individuals, the 
right to a chur 'lewly thrown up would of course vest in 
the proprietor of the bed of the river where the chur is 
formed." (See pp. 396-397 ante). It would thus be 
apparent that Mr. J. H. Harington, a Judge of the 
Sudder Court who had a hand in the drafting of the 
Regulation, was thinking of an established usage in 
Bengal in regard to the ownership of a chur thrown up 
in small rivers, according to which the chur in such a 
river becomes the property of the owner of the bed, 

“Subject to the provisions.. -in the first clause 
of the present section —This portion of the 
Fourth Clause of Section 4, Regulation XI of 1825, deals 
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with the assessment of revenue by Government upon 
churs thrown up in small and shallow rivers. The read as 
use of the word “ provisions ” in the above passage 
appears to be misleading, as it would seem to refer to 
the substantive portion of the First Clause of Section 4, 
which declares the law relating to lands gained by 
gradual accession from the recess of a river or the sea, 
and not to the of that clause. In fact, an argu- 
ment like that was advanced in the case of Mirza 
SyfooUah '1. Bhuttun was decided according 

to the rule laid down in Clause IV, Sec. 4. In over 
ruling this contention, Glover, J., said thus: “The 
special appellant’s vakil wishes to construe the last 
xvords of this, via., ‘subject to the provisions stated 
in the 1st clause of the present section ’ as meaning that 
such lands belong to the estate to which they join ; 
but it is clear from reading the latter part of the 
section in question in conjunction with clause 4, that 
these words do not apply to the formation or position 
of the newly-accreted lands, but to the owner’s right in 
them, in relation to the Government, after they are 
formed ; in fact, any other explanation would result in 
the contradiction that clause 4, section 4 of the Regula- 
tion, would in one and the same sentence declare that 
the owner of the bed of a shallow river had right to all 
sands-banks and c/iurs thrown up in it, and that the 
same sand-banks and c/iurs belonged, not to him, but to 
the riparian proprietor to whose estate they were joined. 

In this connection the distinction between Clauses 1 & 

IV, discussed before, may be referred to, (see p. 481 

The distinction between the two clauses set forth 
above establishes that the above portion of Clause IV, 
relates only to assessment of revenue, and can, therefore, 
be taken to mean the provisos to the First Clause of 


(I) 10 Stilh. tv. K. 6 S (69). 
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Section 4. In this view, it would be proper to read the 
word “provisions” as “provisos” to make the sense clear. 
See also Ramjan Ali v. Maharam All Khondkar (i). 

Now, referring to the rule of assessment of revenue, 
a question may arise, how can the chur in small and 
shallow rivers which for all practical purposes mean 
non-navigable rivers (seepp. 432-435 ante) be the subject 
of re-assessment of revenue ? It can be said that the 
chun thrown up in non-navigable rivers formed after the 
date of the Permanent Settlement in a permanently 
settled estate cannot be a subject of re-assessment 
of revenue as would follow from the principle laid 
down by their Lordships of the Judicial Committee, 
in the case of The Seaetary of State f)r India v. 
Fahamidannissa Begum (2 , (see also pp. 439-441), But, 
in consideration of the view, that has been taken before 
namely, that the rivers referred to within the meaning 
of clause IV, Sec. 4, are non-navigable rivers which have 
been existing or which are presumed to have been 
existing since the time of the perpetual settlement 
between two estates, it may be said that this question 
would not arise. (See pp. 441-442 ante). 

Sncroaohment on the banks by Private 
Streams ; — The meaning of the word “ encroachment” 
under Regulation XI of 1825 has been discussed pre- 
viously under that head (seepp. 131-138 ante). It is 
proposed to discuss here what legal consequences would 
follow when a non-navigable river or any other private 
stream flowing between two estates encroaches on its 
banks. When such a river flows through the estate of 
a single proprietor, encroachment on its banks by the 
river raises a question which is very simple to answer, 
because every part of the estate is the land of that pro- 
prietor, whether covered by water or not. But, when such 
a river flows between two estates, intricate questions of 


(l) 26 Ind. cases. 406. (3) 1 . L. R. 17 Ol. 590 (602 and 603). 



S.4.CL IV]. “ENCROACaMENTS” BY PRIVATE STREAMS. 487 


law may arise. The ordinary preslimption of the law 
is that the riparian owner on each side is entitled to the 
river ad nitdium ftlum aqua: and the right of fishery in 
such a river is also regulated by the same presumption. 
(See pp. 44681 457 ante). Now, if the river encroaches 
upon one side and recedes from the other, how would the 
ownership of the liver be adjudicated ' The leply would 
apparently be that the point would be decided by the 
ownership of the soil under the water. If the river by 
a change of its course flows entirely upon the land of 
one of the opposite liparian owneis such owners will be 
entitle to the 16 annas of the river with the right of 
fishery therein. This view is supported by the decision 
in the case of Narendra Chandi a Lahiri v, Nripendra 
Chandra Lahi/it^i). seepp 474-76 ante. It would be 
immaterial as that decision points out to inquire whether 
such encroachment be sudden or gradual. If by en- 
croachment on one side, the river-bed is shifted and 
covers by one-fourth of it, the land of the riparian owner 
on that side, then the 12 annas share of the bed would 
belong to the owner on the side encroached upon, and 
the remaining four annas of the bed svould be the proper- 
ty of the owner of the opposite bank. This, at any rate, 
seems to follow from the principle held applicable to the 
above case. Hut the decision in the case of Gobind 
Chunder Saha v. Khaja Abdul Gunnee (2) would seem 
to lay down a contrary view. If the river in that case 
was a navigable one, that decision, then, would not affect 
the position maintain ed above. 

It would thus appear that the distinction in the 
■ legal consequences between “encroachments” (by a river)' 
f effected suddenly and by imperceptible degrees, which 
I prevails in the law of Kngland, has not been uniformly 
followed in this country. (See pp. 131-38 & 340-46 ante). 
(i) 4 Cal. L, J. 51 ; 10 Cal. W. N. 540. (3)6 Suth. W. R. 41 (Civ.) 
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Alluvion and diluvion. 

SECTION 4, Clause Fifth. 

4. Fifth — In all other cases, namely, in all ca.sc.s of 
claims and disputes respecting land gained 

Disputes relative to n . , . 

lands gained by alluvion Dv alluvioti or by dereliction ot a rivcr or 

or by dereliction not 1 • 1 n *11 

provided for b> Keguia- the sca, which are not specincally provided 
for by the rules contained in this Regula- 
tion. the Courts of Justice, in deciding upon such claims 
and disputes, shall be guided by the best evidence they 
may be able to obtain of established local usage, if there be 
any applicable to the case, or, if not, by general principles 
of equity and justice. 
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enumeration 
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Cl. V, IS not 
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The defects of the Regulation have been pointed out 
before (see pp. 3 & 4 ante). It would seem that the 
framers of the Regulation intended to lemedy those de- 
fects by enacting the above c'aiise. This clause begins 
with the words : — “In all other cases,” “respecting land 
gained by alluvion or by dereliction.” It clues not mention 
distinctly what aie those cases, which are to be decided 
b)’ the provisions of Cl V. Some idea of the nature of 
the cases to be governed by Cl. V, has been indicated 
by the addition of the words — “respecting land gained 
by alluvion or by dereliction.” So, the scope of enquiiy 
into the nature of the cases to be governed bv this clause 
would seem to be apparently limited to claims and dis- 
putes respecting land gained by alluvion or by dereliction 
of a river or tlie sea. But, how far this limited application 
of that clause has been strictly observed by oui judiciaiy 
will be apparent from the topics which aie discussed 
below. To attempt to give an exhaustive list of “cases 
of claims and disputes respecting land gained by alluvion 



S. 4, CL. V ] 


REFORMATION IN SITU. 


489 


01 b_\ dm diction," which are to be g-overiied b\' the 
"eiK'ivil piinciples of equity and justice as declared by 
('I. V, See. 4 would e\ identic Iv futile. Cornplic.itions of 
physical facts, wdiicli iiroperU' belong to the subject of the 
law of allmion and diluvion, may be of such a nature 
a.s has not been hitherto contemplated. It would seem 
that the framers of the Regulation felt this difficulty and 
after providing rules foi specific cases, as stated in the 
preceding sections, which happen commonly in this 
country, thej’ left the remaining cases of alluvion, dete- 
lict lan, and euL I ouchinent, to he dealt with by the judi- 
ciary according to the general principles of equity, and 
justice. It is, thcrefoie, proposed to discuss here those 
cases which have actually aiisen for the decision of the 
Courts of Justice by applying the general piinciples of 
equity and justice as declared by Cl. V, Section 4. 
Foremost among them, would seem to be the cases re- 
lating to Reformations on original sites. 

Reformation on original site Under the head 
of “Alluvion, vertical and longitudinal,’’ (see pp. loi & 
102 ante) it has been said that churs thrown up in large 
•navigable rivers are nothing but veitical accretions to 
the bed of such rivers, and that, in cases, in which such 
an inclement is veitically annexed to the original site, 
it is called what is meant by reformation in situ. 
When land is formed upon an old site which can be 
identified as having belonged to a particular owner, 
.such reformed lands are called reformations on the old 
site. Rules relating to accretions which have been dis- 
cussed before, are subject to one e.xception, namely, 
that they would not apply to the case where the ac- 
cretion can be clearly recognized as having been formed 
on the site which formerly belonged to a known pro- 
prietor. This floctrine is nothing but an extended ap- 
plication of the principle involved in the c.ises discussed 
under the head of “Exceptions to the General Rule of 
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Alluvion. ” (See pp. 265 nnte.). Claims and disputes 
relating to reformations on original sites liave led to the 
passing of decisions whicli illustrate the applicability 
of the provisions laid down by Clause V. 

Former law relating to Reformation in 
situ: — Previous to the decision of their Loidships of 
the Judicial Committee of the Privy Council in the case 
of Lopes V. Muddun Mahun 77 zrt/r?/;- (l 1 , the law relat- 
ing to the reformation on an old site wts in an unsettled 
slate in this country. In f.ict, there was a divergence of 
judicial opinion on the point, as will be apparent from 
the cases which are biieflj' discussed below. The 
theories of law upon which the difference of opinion 
arose, related to the difference of views as to the question 
whether the stte after diluviation could be regarded as 
the property of its original owner, and whether the 
right to longitudinal accretions w.is to prevail over the 
right to vertical accretions. 

In an earliest case, namely, that of Baboo Goomnn 
Bhunjan v, Maharaja Moh ssur Bukik (2;, the land of 
a permanently settled mehal, which had been cairied 
away b)’ a river, was claimed bj’ the plaintiff as the 
owner of the mehal, after its lefoi mation under the 
provisions of Cl. II, Sec. 4. The defendant opposed 
the claim, setting up a title to the disputed land under 
the provisions of Cl I, Sec. 4. The Judge of the 
Court below dismissed the suit, holding that the newly 
formed lands must be consideied an increment to the 
estate of the defendant. The Court of Sudder Dewany, 
in affirming this decision, said ; "VVe think, with re- 
ference to Clause I, Section IV, Regulation XI of 1825, 
that the Judge’s decision is correct. It is allowed that 
the village Khuneeka was washed a.vay entirely, and 
gradually reformed. This state of things brings the 

(I) 13 Moo. 1 . A. 467 : 5 Beng. L. R. 521 : 14 Suth. W R. (I’.C.) n- 

tn\ nQfM\ c.,A r\ T> 
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cave under the above dau.se. Clause 2 of the above 
Section has no lelevancc to the case, as land, reformed 
as this, has Inst its idcntitj-, and is incapable of recog- 
nition.” In that case on behalf of the appellant it was 
argued that Cl. II of Section 4 would apply as the land 
in dispute formed upon the very site which was occupied 
by the dilnviated mehal and it does not appear that any 
argument relying upon the general principles of equity 
and justice as laid down by Clause V, Section 4, was even 
advanced on belialf of tlie appellant, lint, eight j’ears 
after, in the case of Rama Nath Tagore v. Chumier 
Narain Choivdhiiry i), the Calcutta High Couit [J)cr 
Peacock, C. J., Ba)'ley and Kemp, JJ.) laid down thus : 
“The principle is tliat, where the accretion can be clearly 
recognized as having been reformed on that which 
formerly belonged to a known proprietor, it shall re- 
main the property of the original owner. Thi-. is 
founded on general principles of equitj’ and justice, 
which aie the principles recognized by the sth clause. 
We think clause i, section 4, applies onlj- to cases of 
land gained, that !■> to say, formed upon a site which 
can not h:; recognized as th it of any former propiie- 
tor.” Next, in the case of Kirtee Nnrain Choivdhury 
V. Piotag Chnnder Bmooah, (2) Campbell, J., di.‘=senting 
from Hayley, J. said thus : “I think that, so long as the 
whole of the useful soil is not actually washed awaj’ by 
the stream, so long as the deep stream has not passed 
over the site in the manner that we every day see, if 
notwithstanding a partial submergence and washing 
away of the very surface soil, there still remains available 
for cultivation and use, the original soil or part of it, 
1 then the original proprietor may resume possession of 
it. Notwithstanding a flooding and temporary sub- 
mergence, it may be identified by stems of trees, re- 

(1) 1 Marsh, 136 . Snth W, R, Special No, 45, 

(2) Ibid. p. 139; 2 Sevestre, SSs, 


Ramanuih 
Tagore v, 
Chundfr- 
natain. 


Reformed 
land under 
Cl V, belong-? 
to the 
original 
owner. 


fCiitee Karaiu 

V. 

Pf otap 
C/tundei, 


Distinction 

between 

complete 

diluMalinn 

and 

diluviation 
of surface 
stratum. 



492 


KKFORMATION IN SITU. 


[S. 4 , CL. W 


F. B. decision 
in JMtimenee 
V. Ranee 
Monmohim 
restricted the 
applfcation 
of the doctrine 
in Rttuianalh 
TajfO! e to the 
case of 
continuing 
ownership of 
the land in 
the old site 
and over- 
ruled It in 
other 
respects. 


mains nf buildings, and other surf^ce-maiks, showing 
that the original soil still remains, Hut, when the whole| 
(if the soil used b) m-in !oi cultvation has Ixti^n washed 
away, and new soil is afterwards icfoimed on the 
same site, then the new land belongs to the proprietor ^ 
on that side of the river on which the new soil is thrown 
up, and can not be claimed by the proprietor on the 
other side, who lost his land by the ahrasion of tlie 
river. When the whole of the useful upper soil is ijone, 
the mere fact that the site is geographically the same, 
and that the sub-soil in the bowels of the eaith mat .still 
be the same, will not enable him to follow and re-claim 
the new land.” 

A Division Bench of the Calcutta High Court differ- 
ing from tlie view laid down in the above case of Koma- 
nath 7 agore, referred the point for a decision b> a Full 
Bench, in the case of Kattimonce Dossic v /intire\ 
Mcnmohinee Dahee (i . The learned Judges constitut- 
ing the Full Bench, expressed their opinion on tliel 
point in the following terms : — “Tlie law recognizes nof 
right of property in a mere site, nor any such modei, 
of acquisition as that which woiikl confei on the 
proprietor of an old estate (every particle of which 
may have long ago disappeaied or passed away) the 
ownership of land since formed on that site, liowe\ei 
clearly the identity of the site may he established. It 
is only where the oiiginal owner retains his property in 
land on hts old that he can lay claim t-i the siuface j 
where it re-appears above the water , and his title to 
this is not necessarily by accretion (because lie will be 
equally the owner, whether the land is exposed by a 
sudden recess of the river, or by a gradual deposit of 
.soil on its surface), but by viitue of his old ownership 
remaining undisturbed ” 

(i) 3 Suth. W. R. 51 iCiv.) : Beng. L. R. Sup. Vol. 353 : 

2 Sevestre 88g. 
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The (jiitited above, contained tlie. summary of 

the law which the Full Bench, in that case, intended to 
lay down. Mere identity of the site, as the Full Bench 
meant to .say, itself would not be sufficient to defeat or 
prevent the right bj' accretion, which tiie law gives to 
adjacent owners, the claimant is lequired to prove .some 
continuing right of property in the lemant . it is not 
enough for him to rel)' mereU on the identity of site If 
he can not show an\' assertion of ownership, such as the 
condition of the propert)’ admits of, for a gieat number 
of )'ears, it ma_\ be fair!)' concluded that he has relin- 
quished all right ani.1 claim to the remnant of what 
once belonged to him 

The rules of law that could be deduced fioin the above 
decision of the Full Bench weie the following : — 
merely the identit)' of the site would not be sufficient to 
defeat the claim of right of accretion, and secondly, the 
decision in the case of Romnnath 'I a^ore would apply 
to the case of a still continuing ownership in land which 
has disappeared by submeigencc beneath the suiface 
of water. The first rule deducible fiom the Full 
Bench decision was followed in the cases of Kalee Manee 
Debia v. The ColUctoi of Mymensiigh (i), Narninee 
Bufmonee v. Tannee Lhin n i>ingh (2) ; Kas--e Toiaboo- 
ddeen \. Sham Kant Binerjce (3) , Gobindn.ith v. Nabo 
Coomar (4) , Mohini Mohitn Doss v. Jug^obundoo Bose 
(S) ; Thomas Ly-.n v. J. J Giay ( 6 ) , Rashmonee Dossee 
s. Bhubonatk Bhatt achat jec (7). 

^ ol Next, turning to the second rule deducible from the 
lafidve Full Bench, it would seem that in laying down 
Eihaj: view the Full Bench followed the decision of their 
^Siordships of the Judicial Committee of the Privy Coun- 

'^OTT’ ^ 

(1) S Suth. W R 55. (2) 6 Sutb. W. R. 40. 

.. (3! I bid. 249. (4) 8 Sutb. W. R. 206. 

(5) 9 Sulh. W. K. JJ2. (6) II .Suth. W. K 189. 

(7) 12 Suth, W. R. 252. 
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cil, in the ca.se of Muxsnmat Imam Bandi v. f/utgobind 
GAflje (i), as would appear from the following passage 
of the judgment of the Full Bench : - “ The ownership 
of land is not ordinarily lost because the land itself 
may be submerged or iii'indated. The case f)f Uussamat 
Imam Bandi v. Hurgovind Ghose (4 Moor’s, Indian Ap- 
peals, p. 403) IS a striking illustration of this.” In the case 
of Musst. Imam Bundi\ which has been discussed before 
(see p, 134 frequent changes by submeigence and 

re-appearance of the land in dispute were not deemed 
sufficient to affect the question of title to such land. 
Thus, it IS obvious that the Full Bench decision diew 
out a distinction between a case, wheie only the surface 
stratum is carried away by the liver leaving marks of 
apparent identity to prove continuing right cf property, 
and a case, where every particle of the original land is 
washed away leaving only baie identical site (see also 
the view of Campbell J., in the case of Kirtee Nmatn 
Chowd/iury 9 .t p. 491 ante). The distinction thus drawn 
out by the Full Bench was noticed in the case of Maha- 
ranee' Indurjeet v. Mohunt Jumna Dass (2) where 
the right of the original proprietor to the reformed land 
was aiBrraed. How far the distinction is tenable on prin- 
ciple will be discussed under the head of the "Present 
Law relating to Refoimation in situ." (See p. 49S fiosi). 

Another view relating to the distinction between a 
case where land is gained by the gradual recession of a 
river and where land reformed on an original site, has 
been adopted in the case of Henry Masiyk v. J. 
Hedger I n that case, Steer and Levinge. JJ., have 
held that on the true construction of Regulation XI of 
1835, lands gained by the gradual recession of a 
river, and added by the operation of the nature to the 
tenure of A, must be held to be the property of A, 


{1)4 Moo. I. A. 403 (see p, 13 ante'). 

^a) 14 Suth. W. R. 164. (3) (1864) Sulh. W. R. (dap. No.) 
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although it be also established by evidence that thii 
land has reformed on a site which was formerly pait af 
the propel ty of J? If it should be proved on tlltf 
evidence that the river flowed over the original .site, 
and, receding, left the new foimation, and a fordable 
channel between it, and B’s property, B would be entitled 
to retake possession of the newly formed land on thi 
old site, and he is not to be deprived of it now, because 
the river should be either fordable on A’s side, or has 
become wholly dried up. 

Present Law relating to Reformation in situ: — 

It is apparent from the decisions which have been 
noticed above that the law of reformation on an original 
site was in an unsettled state in this country prior to 
the decison of the Privy Council, in the case of Lopez v. 
Muddu'i Mohtm (i). It is not of such importance to 
review at a great length the previous decisions except 
for the purpose of showing what were the cases over- 
ruled by the change of the law. It is obvious from 
what has been said before that some of the cases, to 
which refeience has been made previously, had a clear 
tendency towards the view ultimately affirmed by the 
Privy Council, and others entertained a contrary opiniort, 
but in none of them, the authority of the decision of the 
Privy Council, in Musst. Imam Bandi v. Hnrgobind 
Ghose (2) passed in 1848, was given effect to, to its proper 
extent. To tliis alone, the uncertainty or rather the 
inconsistency of the law on the subject, which prevailed 
in the country, can fairly be attributed. This view 
may be supported by the following observations of their 
Lordships of the Judicial Committee of the Privy Council, 
in the case of Rani Sar at Sundari Dehya Soorfya 
Kant Achnrjya (3’), where relating to the confusion of 

(1) 13 Moo. I. A. 467 : s Beng. L. K. 521 . 14 Suth, W. R IP, ^.) II. 

(2) 4 Moo. I. A. 403 ! 7 Suth. W. R. 67 (P. C ) 

(3) 25 Suth. W. R 242. 
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law iti India on the subject under consideration, they 
said : — “It is well known that, as to that general law, (of 
reformation on an original site) tlieie has been some 
doubt and confusion in the Couits of India ; and chat, 
notwithstanding the decision of this Board in this case of 
Mttsst. Imam Bandi v. Hurgobind Ghose, 4th Moore’s 
I. A. 403. the Indian decisions have been conflicting 
upon the point, the right principle having been laid 
down by a Full Bench of the High Court presided over 
by Sir Barnes Peacock, although subsequently disaffirm- 
ed by another Full Bench of tlie same Court. Until 
the law was finally set right by this Committee, it can 
not be said to have been well settled in the Courts 
of India, and there are traces of this uncertainty and 
confusion in the earlier proceedings set out in the pre- 
sent record.” 

Now, referring to the decision of the Priv; Council 
in the case of Felix Lopez, it may be affirmed at the out- I 
set that some important principles of the rules declared 
by the Regulation have been enunciated by their ' 
Lordships of the Judicial Committee in the judgmerit ■ 
of that ca.se. The rules of law relating to accretions 
laid down by their Lordships have been discussed before 
in their proper place. (See pp. 266 267). It only remains 
to consider what has been said in that decision regard- 
ing the law of reformation in ^itu. The facts of the case 
of Lopea v. Muddun Mohan Tkakoor (i) were shortly as 
follows : — Felix Lopez, the plaintiff was proprietor 
of a very considerable estate on the banks of the 
Ganges. By reason of the continued encroachment of 
that river, it was wholly submerged, and the surface 
soil, the culturable soil was wholly washed away. After 
the lapse of some years and after one temporary reces- 
sion and re-encroachment, the water ultimately retired, 
and tJie land left bare became subsequently bard 


(1) 13 Moo. 1. A. 467. 
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soilj and thus reformed on its original site. The plaintifi 
said : — “'This was my property. The Ganges which 
swallowed it had again yielded it up and I claim my 
property, which having been buried and lost to sight has 
again re-appeared.” The defendant opposed the claim 
by saying that the land in dispute was an accretion to 
his estate under Clause I, Sec. 4 of the Regulation. The 
Principal Sudder Amin decreed the claim of the plaintiff 
but in appeal the High Court of Calcutta reversed the 
decree. Against this decision, there was an appeal to 
the Privy Council which restored the decree of the 
Court of the Principal Sudder Amin. The judgment 
of the Privy Council was delivered by Lord Justice 
James, who, while discussing Clause I, Sec. 4 of the 
Regulation, said thus : — “It is to be observed, however, 
that that clause refers simply to cases of gain, of acquisi- 
tion by means of gradual accession. There are no words 
which imply the confiscation or destruction of any 
private person's property whatever. If a Regulation is 
to be construed as taking away anybody’s property, that 
intention to take away, ought to be expressed in very 
plain words, or be made out by very plain and necessary 
implication. The plaintiff here says — ‘I had the pro> 
perty. It was my property before it was covered by the 
Ganges. It remained my property after it was sub- 
merged by the Ganges. There was nothing in that 
state of things that took it from me and gave it to the 
Government. When it emerged there was nothing that 
took it from me and gave it to any other person.’ And 
in answer to such a claim it would certainly seem that 
something more than mere reference to. the acquisition 
of land by increment, by alluvion, or by what other term 
may be used, would be required in order to enable the 
owner of one property to take property which had been 
legally vested in another.” 

“And on the very words of the section itself’ his 
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Lordship continued “if the ownership of the submerged 
site remained as it was (and there seems nothing to take 
it away,) it is difficult to see why a deposit of alluvion 
ditectly upon it is not at least as much an accretion and 
annexation vertically to the site as it would be an ac- 
cretion and annexation longitudinally to the river 
frontage of the adjoining property.” 

. ■ “If we had then to consider the question for the 
first time, we should have come to the conclusion that 
the 4th section did not govern the case, and that the 
q^tiestion would have to be determined by the general 
principles of equity, to which all cases not in terms 
provided for referred by the 5th section. Those princi- 
ples would not give the plaintiff’s property to the de- 
fendants But the question is not raised for the first 
time. The very point came for consideration in India 
before a Court comprising Sir Barnes Peacock, Mr. 
Justice Bayley and Mr. Justice Kemp ; and after full 
consideration, it was decided that lands washed away 
and afterwards reformed on an old site, which could be 
clearly recognized, are not lands gained within the 
meaning of section 4, Regulation XI of 1825, vts., they 
<lo not become the property of the adjoining owner, but 
^remain the property of the original owner.” 

“And the same point arose” his Lordship further 
added “in a case in this Court of Mtissumaf /mam 
Bandi v. Hurgobind Chase reported in 4 Moore’s Ind. 
App. Cases, 403. It is there said — ‘The whole of the 
l^istrict adjoining the land in dispute, as well as that land 
itself, is flat, and very liable to be covered or washed 
away' by tlite waters of the Ganges, which river fre 
queritly changes its channel. The land in dispute was 
inilntlated about the 1787 ; it remained covered with 
water till about 1801, then became partly dry, until, in 
the year 1814, it was again inundated. After this period 
it once again re-appeared above the surface of water, and 
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by the year 1820, it became very valuable land.’ This 
is a state of things very singularly like what has occurred 
in this case.” 

“In that case it was held as follows : — ‘ The question 
then is, to whom did this land belong before the inun- 
dation ? Whoever was the owner then remained the 
owner while it was covered with water, and after it 
became dry •’ ” 

“This authority aijpears to theii Lordships con- 
clusive in the present case.” 

It would now be obvious from the above passages 
from the judgment in Lopes's case, that the doctrine 
laid down bj’ the Privy Council previously in the case of 
Musstimmat Imam tiandi was re-affirmed in 1870, and 
that the decision of the Calcutta High Court in the 
case of Ramanath Ta^ote v. Chunder Narain Chotv- 
dhury (1 Marsh, 136 ; Suth. W. R. Sp. No, 45), which 
was ovei ruled by the Full Bench decision in the case of 
Katieemonee Dassi v Rani Mo 7 iomohint Debee (3 Suth. 
W. R. sO' was approved by the Judicial Committee as 
laying down the correct law. 

With regard to the distinction drawn by the Full Bench 
in the above case of Katieemonee Da^si, between surface 
and site. Lord Justice James observed as follows : — “In 
a subsequent case, however, Katieemonee Dassi v. Mono- 
mohini Debce (3 W. R. p. 51, 26th May 1865) it was held 

that all gradual accessions from the recess of a river 

or the sea aie an increment to the estate to which they 
are annexed without regard to the site of the increment, 
and a distinction was taken between the two cases : and 
it seems to have been considered that the former case 
did not apply to any case where the property was to 
be considered as wholly lost and absorbed, and no part 
of the surface remained capable of identification ; 
where there was a complete diluviation of usable land, 
and nothing but a useless site left at the bottom of the 
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river. Their Lordships, however, are unable to assent 
to any such distinction between surface and site. The 
site is the propert}', and the law knows no difference 
between a site covered by water and a site covered 
by crops, provided the ownership of the site be as- 
certained.” 

To prevent a wrong application or an improper ex- 
tension of the law laid down in the above decision, to 
a case of abandonment or relinquishment of the owner- 
ship of the site. Lord Justice James fuither added 
thus: — “Iheir Lordships, however, desire it to be 
understood that they do not hold that propeity ab- 
sorbed by a sea or a river is, under all circumstances, 
and after any lapse of time, to be recovered by the 
old owner. It may well be that it may have been so 
completely abandoned as to merge again, like any other 
derelict land, into the public domain, as part of the sea 
or river of the State, and so liable to the written law as 
to accretion and annexation.” 

As a result of the decision in the above case of Felix 
Lopez, two rules relating to reformation in situ, can 
be taken to have been established, and they may be 
stated thus : — 

(I) . Land washed away and afterwards reformed 
on an old ascertni-red site is the property of the 
original owner. 

(II) A site completely abandoned merges again into 
the public domain and land reformed upon such site is 
subject to the general law of alluvion. 

I. Laud wasbed away and afterwards re- 
formed on an old ascertained site is the pro- 
perty of the original owner : — This proposition of 
law, formulated in the above case of Felix Lopez in 1870, 
has been followed uniformly in all cases arising in India 
after that date, as will be apparent from the decisions 
\vhich are briefly mentioned below : — 
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In the ease of Dwarkatiath Roy v. Dinobundhoo 
StnoJe (i), the suit was pending in the C6urts below, when 
the judgment in Lohez v. Muddun Mohun (13 Moo. 
I. A 467) was delivered and had not been published in 
this country ; and the decisions of the Courts were there- 
fore in conformity with the foimer law. In Special 
Appeal to the High Court, the decree of the Court of 
Appeal below was modified in accordance with the lule 
laid down in Lopia's case. 

In Baboo Puhlwan Singh v. Maharajah Mokeskur 
Bttksh (2), their i.erdships of the Judicial Committee, 
while discussing the second point involved in that case, 
approved the doctrine laid down in Lopes'z case. 

In the case of Nogender Chunder Chose v. Mahomed 
Esoff which was a suit in respect of a portion of 
chitr land thrown up by a navigable and tidal river, the 
plaintiffb-appellants who were seeking to disturb the 
defendants-respondents’ possession of nearly seven 
years, claimed the land as, and proved it to be, a reforma- 
tion on a site identified with that of lands originally 
included in their zemindary, and afterwards swept away 
by the river. They were held by the Privy Council to have 
a better title to it than the respondents who claimed it 
as an accretion to their settled chur, but failed to prove 
that it was such a gradual and simperceptible accretion 
or incrementum latens as the Civil Law contemplates. 

In this case, the doctrine laid down in Lopez's case 
was challenged before the Privy Council as being in 
conflict with the decision of that Board in the case of 
Eckowite Sing v. Heera Lall Seal (12 Moo. I. A. 136). 
Their Lordships after reviwing the law of alluvion which 
obtains in Bengal, re-affirmed the view expressed in the 
.case of Lopez v. Muddun Mohun. 


Cases dealing 
with the law 
of reformation 
generally. 


t.1) 15 Sulli. W. R. 461. 

(z) 16 Seth. \V. R. (P. C.) S : 9 Beng. U R. 15 °. 
(3) 10 Beng L. R 406 j 18 Suth. W R. 113. 
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> In the case of Hursuhat Singh v. Synd Loot/ A.li 
the proposition “of law laid down in Lopez's case was 
applied to land wliich was submerged and subsequently 
reformed, and could be identified as having foimed part 
of a particular estate. It does not appear that this was 
a case of reformation in situ, and it has therefore been 
discussed under Cl. 11 , Sec. 4. (See pp. 342-343 ante^ 

In the case of Rani Surat Sunda>i Oebya v. Soorfya 
Kant Acharjya (2), the Privy Council discussed the con- 
fusion and conflict of opinion which prevailed iii the 
Court.s of India in relation to the law of reformations on 
an original site, and followed the principle laid down 
by that Board in the case of Felix Lopes. 

In Radha Prosad Singh v. Ram Coomar Stngh (3 
the doctrine formulated in Lopes's case was re-affirmed 
by the Privy Council, although it was distinguished 
with reference to the facts of that case. 

In the case of Rani Hemanta Kumari v. 'J he Sccte- 
ta*y of State (4), the plaintiff claimed the lands in dis- 
pute as leformation on the diluviated site of hei perma- 
nently settled estate of pergunnah Luskarpur, and suc- 
ceeded in proving that the said lands were on the 
original site of the said estate, as it existed at the time of 
the Permanent Settlement. The Subordinate Judge was 
of opinion that the plaintiff had very satisfactoi ily made 
out that the disputed lands weie on the original site of 
the diluviated permanently' settled estate But, on 
appeal to the High Court of Calcutta, it was held 
that this was not sufficient to entitle the plaintiff to 
obtain a decree because the pergunnah was partitioned 
in 1839 different mOuzahs or parts of mouzahs fell 
to the shares of the different co-sharers, and that ac- 
cordingly, the parties went to trial not upon the broad 

(i) Li. R. 2 I. A. 28 : 23 Suth. W. R. 8 : 14 Deng. L. R 268. 

(3) 25 Suth W. R. 242. (3) I. L R. 3 Cal. 796. 

(4) 3 Cal. L. J. 560. 
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is.sue, whether the disputed lands were leformation on 
the original site of the pergunnah, but upon the nar- 
rower issue, whether they were leformation on the ori- 
ginal site of certain specified tarafs and that it lay 
upon the plaintiff to make out the affirmation of that 
issue. On appeal to the Privy Council, their Lordships 
reversed the decision of the High Court and held that 
the failure of the plaintiff to identify the sites of those 
tarafs should not be regarded as fatal to her case. The 
defendant in his written statement did not traverse the 
allegation of the plaintiff’s title to be a co sharer of 
the estate and did not mention the alleged partition and 
no issue was directed either to the' plaintiffs title or to 
the partition. The plaintiff should be treated as having 
a. prima facie th.\e. as co-sharer in every part of the 
permanently settled estate of Luskarpur wh'ch was not 
shown to have been alienated and no weight should be 
attached to a suggestion not made in the Court of first 
instance, where it might have been explained and met 
by evidence. 

In the case of Aruti Chandra Singh v. Kamini 
(i), the Privy Council re affirmed the doctrine 
that land reformed on an original site was not land 
gained within section 4 of the Bengal Alluvion and 
Diluvion Regulation. See also Rani Hemanta Kkmari 
V, Mahai ajah yagadindra Nath Roy (2), and Haradas 
Acharjya v. The Secret try of State (3). 

. The cases, cited above, establish the general pro- 
position of law relating to the reformation on an 
|.'jQtiginal site. Now, such reformation may happen to 
^ on the opposite bank, or in the middle of the stream, 
as contiguous to some other islands, or as contiguous 
"to- the adjoining mehal of the original estate. A 
, question, therefore, arises, whether there would be any 

(I) I. L. R. 41 Cal. 683 : 18 Cal. W. N. 369 : 19 Cal. L. J. 27a. 
* (a) 10 Cal. W. N. 630. ( 3 ) *6 Cal. L. J. S 90 : 

23 


Kani 
Hemanta 
JCumari v. 
Secretary of 
States 



S04 


REFORMATION IN SITU. 


[S. 4 , CL. V. 


difference in the application of that principle in reference 
such varying physical facts. It seems prima facie j 
oi<{K*!te bank, apparent from the principle of law involved in this doc- 
trine, (namely, that the owner of the site is the owner of 
ail accretions vertically annexed to it) that there would 
be no difference, wherever such site be left by the destruc- ' 
live action of the river. This veiw can be maintained 
by reference to the facts of the decided cases which are 
cited below. 

Court of In the case of The Court of Wards v. Radha 

' Pershad Singh vehetd land in dispute reformed 
on the opposite bank of the original estate, the above 
question was raised directly, and while delivering the 
judgment. Sir Richard Couch, after reveiwing all the pre- 
vious decisions on the point, laid down the law thus : - 
‘‘It is fully established by these decisions that, if the re- 
formation can be identified with the original site, and 
the owner of it is known, the Regulation doej not de- 
prive him of his property in the reformed land which 
will belong to him In those cases, 1 think in all ol 
them, the reformation did not take place as it did in 
the present case. It would seem that in those cases, 
the reformation began in the middle of the stream, ot 
not adjoining to either bank of it, and gradually be- 
came annexed to the bank. But this makes no differ- 
ence in the principle of the law that, if the site can be 
identified, the land shall belong to the owner of it 
Whether the reformation is by accretion to other land oi 
not, the right of the owner of the site ought equallj 
to prevail.” The decree in this case was varied by 
the Privy Council in Radha Prosad Singh v. Ran. 
Coomar Singh (2\ 

In the cases of Hursuhai Singh Syed Lootf Ali 
Khan ( 3 ), and the Collector of Moorshedabad v. Roy 

(i) ajj Suth. W. R. 338. (2) I. L. R. 3 Cal. 796. 

(3) L, R. 2 I. A. 28 : 23 Suth. W, R. 8 : 14 Beng. L, R.826 . 
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Dhunput Singh (i), the principle laid down in Lopes's 
case was applied to lands which reformed after diluvia- 
tion as adhering to the opposite bank of the original 
estate. 

As to land which reforms on an old site as an Lands reform- 

ed as islands 

island in the midst of a river, it may be observed, as said m the middle 

before (see pp. 211-217 ante\ that they come undei land °s contiguou” 

gained by alluvion. This was necessary to be determined 

before such a case can attract the operation of Clause 

V, Sec. 4, as that clause restricts its application to land 

gained by alluvion or by dereliction. The decisions 

which are cited below illustrate the application of the 

general principle of equity and justice as declared by 

Q. V to islands or churs. 

In the case of Monee Lall Sahoo v. The Collector of 
Sarun (2), the land in dispute which was claimed by the, 
plaintiff as having reformed upon the site, previously 
belonging to him, happened to be surrounded by an 
^ unfordable channel at the time of its reformation. The 
Courts below in consonance with the law then prevail- 
ing in this country passed judgment in favor of Govern- 
ment. I n special appeal to the High Court of Calcutta, 
the decision of the Courts below was reversed in view 
of the fact that the decision of the Privy Council, in the, 

-case of Felix Lopes, had considerably changed the law, 

"and the case was remanded to the Lower Appellate Court 
with a direction to decide it according to the ruling of 
the Privy Council. 

In the case of Nogendur Chunder Ghose v, Maho- Nogendur 

- . » .... . . , Chunder v. 

MM (3), the doctrine laid down in Lopes s case Mahomed 
I was applied to land which re-appeared as churs on the 
Fsite of the diluviated Mouzahs of the plaintiffs-appellants 
f and gradually adhered to the chur of the defendaots- 

' U) ajSuth W. R 38 .(Civ) 

(a) 14 Suth. W. R. 424 ; 6 Beng. L. R. App. 93. 

, (3) 10 Beng. L R. 406 : 18 Suth. W. R. 113 
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respondents. In dealing with this aspect of the case, 
their Lordships observed as follows: — “In the present 
case it appears to their Lordships that such a gradual 
and imperceptible accietion as the law contemplates 
is not proved, and that there aie peculiar reasons why 
the title of the plaintiffs should be preferred to that of 
these defendants. The latter do not claim the land 
as an accretion to their original estate. They claim it 
as an accretion to the chur cast up by the river, and 
settled with them by Government. Let it be granted 
that the first effect of the retrocession of the river was 
to leave bare this chur in the midst of the stream, and 
that the land then cast up was beyond the confines 
of the plaintiffs’ estate. The river continues to recede, 
more land appears, and the new land, though adherent 
to that first discovered, is really a deposit on the ancient 
site of the plaintiffs’ land. Why should the ownership 
of that which is thus regained be altered by the fact 
that, from some accidental cause, land forming the 
outer edge of it first emerged as an island ?’’ 

CaUctarof In the case of the CoUrctor of Rajshahye v. Ranee 

Skama Soonduree (i), the diliiviated land of a portion 

Sundaree. of a permanently settled e'-tate re-appeared as an island 
with an unfordable channel flowing between it and 
the original estate. The Government acting under 
Cl. 3, Sec. 4 of the Regulation took possession of it. 
The plaintiff (the original owner) took a lease of it from 
Government so that the property might not pass 
into other hands, and instituted the present suit. The 
identity of the site having been established as being 
part of the plaintiff’s permanently settled estate, in res- 
pect of which she continued to pay her full quota of 
Government revenue, although the village was sub- 
merged, it was held that the submergence of the site did 
not deprive the owner of her property and that its re- 
(i) 14 Beng. L. R. 219: 22 Suth. W. R, 324. 
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appearance as an island did not render it liable to be 
taken possession of by Governmt*nt under Cl. Ill, Sec. 4 
of Regulation XI of 1825. 

In Budiinn Chundir Shaha v. Bepin Behari Roy (l), 
a great part of the original estate of the plaintiff was 
cut off by the action of the channel of a river, but 
afterwards re-appeared, which for sometime lay 
in contiguit)' with the defendant's chur, separated 
from the plaintiff’s estate by the said channel. The 
channel was gradually filled up till at last the reform- 
ation lay in contact with the plaintiff’s estate. 
Under these circumstances, it was held that the reform- 
ation having taken place on the original site of the 
plaintiff’s land, his claim was preferable to that of the 
defendant. 

In Ranee Sarat Suniart Behya v. Soorj'ya Kant 
Acharjya (2) the land in dispute was found to have 
re-formed upon the site of a cimr which had been 
washed away. 1 1 was held b}' the Privy Council that 
the site having been found to be capable of identifica- 
tion, the right of the owner of the original chur to the 
qhur claimed was indisputable. 

In the case of Ranee Hemanta Kumari Debt v. The 
Secretary of btate ^3), the land in dispute at first ap- 
peared as an island and the Government subs;quently 
took possession of it ousting the plaintiff-appellant. 
Their Lordships of the Judicial Committee having 
found that the chur in dispute was a reformation in sttit 
, of lands which before diluviation were comprised within 
the pergunna belonging to the plaintiff, passed a decree 
in her favour. 

In the case of Lopes v. Muddun Mohun ^4), where 
the doctrine of reformation was explicitly enunciated 
for the first time, the land in dispute reformed as adher- 
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tng to the Mouza which was in contiguity with the 
Mouza washed away. 

It has further been held that in the application of 
the doctrine of Lopez's case, there would be no distinc- 
tion whether the site be part of a permanently or 
temporarily settled estate. The point was raised 
in Hursuhai Singh v. Syud Lootf AH d), where 
it was argued th«t there was a distinction between 
the lands which were the permanently settled lands 
and land which had been in themselves an accre- 
tion and which was temporarily settled with the 
owner of the original estate before diluviation. 
Their Lordships held that no such distinction could 
prevail. In the case of Ranee Sarat Sttndari v. 
Soorjya Kant Ach-irjya (2), it was contended on 
behalf of the plaintiff-respondent that the ‘efendants 
never acquired a permanent title to the original chur, or 
at all events, when the chur was again washed away by 
the river, it fell into the domain of the Crown or State ; 
and, therefore, the defendants could not claim the 
existing chur as a reformation on their original chur, 
and that the title to it must be determined by the law 
of gradual accretion. Their Lordships did not accede 
to this argument. In the case of Ananda Hari Basak v. 
The Secretary of State (3), in delivering the judgment 
of the High Court, Mookerjee, J. observed thus ; — "If 
Government permanently or temporarily settles the 
est.ite to which it has thus acquired title, the holder of 
the settlement is upon the authority of the decision 
of the Judicial Committee, Hursuhai Singh v. Syud 
Lootf Ali Khan (L. R. 2 I. A. 28 : 14 Beng. L. R. 268) 
clearly entitled to the benefit of the principle of reforma- 
tion.” 

(1) L.. R. 2 I. A. 2S ; 23 Suth, W« R. 3 (see p. 5o4 anti). 

(2) 25 Suth. W. R. 242 (see ps 507 

(3) J- 3«6 ( 33 S)- 
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II. A site completely abandoned merges 
again into the public domain and land reform- 
ed upon such site is subject to the general law 
of alluvion ; — This proposition of Jaw, wliich is stated 
here as the second rule, has been laid down by the 
Privy Council in Lopes's case as a qualification upon the 
first rule (see p. 500 ante') In dealing with this rule, 
attention will be first confined to cases arising between 
Government and private proprietors, and among 
adjacent landowners, in relation to this topic the point 
that is to be really determined, is what constitutes 
“abandonment" within the meaning of the rule laid down 
by the Privy Council in Lopes's case, to disentitle the 
original owner of the diluviated site to the reformation. 
According to the provisions of section 5 of Act IX of 
of 1847 (The Bengal Alluvion and Diluvion Act, 1847) 
there shall be a deductin of the sadar jama (revenue 
payable to Government) of estates from which lands have 
been washed away ; (as for similar provisions of law for 
other Provinces, see pp. 303 & 303 ante). A question, 
therefore, arises, — what should be the effect of such 
deduction? In consequence of such deduction it would 
seem that a new settlement is entered into between 
Government and the owner of such estates, which leads 
to the inevitable result of cancelling all previous rights 
relating to the diluviated portions of estates ; in other 
words, such deduction would amount to an abandon- 
ment of the right to the site of the diluviated soil, iisenti- 
tling the original own'r to the teformation. This view 
might follow from the principle which has been adopted 
by the Calcutta High Court in the decision of the case 
oi Jugobundhoo Bose v. Koomoodini Kanlo Banerjee (i). 
In that case, the question that was raised for decision was 
whether the purchaser of an state found by actual mea- 
surement the year before to consist of a certain number 
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of beeghas with a specified rental, can have anj’ claim to 
the reformation of land belonging to tlie mehal as it 
originally stood. In answering the question in the nega- 
tive, Glover, J. stated thus- — “The defendat could have 
no claim to any reformations of land belonging to the 
mehal as it originallj' stood, inasmuch as he did not 
buy that mehal, but a different one of much smaller 
area, and greatly reduced rent. In Lopez’s case to 
which reference was made, the plaintiff continued to 
pay the original rent for the entire mehal, although a 
great portion of it had been diluviated, and when the 
land reformed on its original site, he merelj- recovered 
what he had been paying rent for all along. Had he 
received from Government any abatement on account of 
the diluvion, he would not have recovered the reformed 
lands.” 

In the case of Krisio Mohtin By sack v. The Collec- 
tor of Dacca (i), this point appears to have been dis- 
cussed in connection with the question of the light of 
of the purchaser from Government of originally settled 
estate at a reduced jama to the reformation on the site 
of such estate as it stood originally. In delivering the 
judgment of this case, Jackon, J. referred to the above 
decision in Jugobundoo Bose’s case, in the following 
words: — “This case in point of fact, e.xcept that the 
present suit is against Government instead of being 
against the adjacent proprietors, and being to that 
extent, in our opinion, weaker, very much resembles 
the case, and is certainly bound by the authority in the 
case reported in 19 Weekly Reporter, 89.” Upon the 
merit of the case, the learned Judge continued thus; — 

“ In the case now before us, the jumma, originally, Rs. 
50, is now reduced to Rs. 25. That makes a very great 
difference, and the difference is this that the plaintiffs 
are, by their purchase at that reduced jumma, in the 


(0 24 Suth. W, R. 91 (Civ). 
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position of a proprietor who has accepted a remission 
of revenue in consideration of the loss of area of the 
land. The plaintiffs are, therefore, in the situation 
referred to by the Judicial Committee in Lopez’s case, 
which would disentitle them to the lands reformed, and 
in fact the lands reformed are not the lands in site of- 
any portion of the estate sold to the plaintiffs.” 

It maj' be further added that the question, whether the 
reduction of the sadar jama according to the provisions 
of Sec. 5 of Act IX of 1847 would constitute an aban- 
donment of the diluviated soil, was touched upon by 
their Lordships of the Judicial Committee in the case of 
Nagendur Chunder Ghoic v. Mohamed Esoff (i); and 
there, the question was left undetermined by their Lord- 
ships with the following observations : — '• Their 
Lordships accede to what is said in Lopez’s case, to the 
effect that a proprietor may in certain cases be taken to 
have abandoned his rights in the diluviated soil. It is 
unnecessary to consider whether this might not be the 
result of a successful application for remission of revenue 
under Act IX of 1847, sec. 5. For in the present case 
there is nothing from which such abandonment can be 
inferred. If an application for remission of revenue was 
made, that application was refused.” See also the 
observations of the Privy Council, in the Secretary of 
State V. Fahamidannessa (2) in that part of the judgment 
where their Lordships dealt with sec. $ of Act IX of 
1847. 

The remission of revenue referred to above means a 
^ remission permanent in its nature, not a temporary 
I tifemission, which i^sa facto would not establish an inten- 
tion to abandon the site of the diluviated soil. This 
view is supported by what Sir Richard Couch said, in 
the case of The Court of Wards v. Radha Prnsad Singh 

(1) 10 Beng. L. R. 406 ; 18 Sutb. W. R. 

* (2) I. L. R. 17 Cal. S 90 (6o8>. 
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(i), referring to that portion of the judgment of the 
Judicial Committee in Lopez’s case, where their Lord- 
ships dealt with the case of abandonment of the site. 
The passage in question runs thus : — “It is sufficient with 
reference to this part of the judgment to say that, in the 
-present case, the plaintiff not only did not put forward 
any case of abandonment of site by the defendants, but 
there is no evidence of their having abandoned their 
right , to the original site. In one case there was a 
remission of revenue, but it was only a temporary 
remission and can not be treated as any evidence of an 
intention to abandon the site.’’ In the case of Radhika 
Mohun Roy v. Gunga Natain Roy (2), where (L. S.)« 
Jackson and Ainslie JJ., reviewed the decision passed by 
them in Gunga Nat at n Chonodhury v. Radhika Mohon 
Roy (3), and regarding the question of the variation of the 
sudder jama referred to by them in their previous judg- 
, merit, as a point for distinguishing the present case from 
-that of 'Jugchandhu Bose reported in 19 Suth. Weekly 
Reporter, p. 89, they s.iid thus : — “ Now, it seems to us 
that these circumstances really have no bearing on the 
question which we pointed out as being unproved, via., 
that on the sale — the absolute sale of the proprietary 
• right to the plaintiff, — there had been any alteration in 
the fixed sudder jumma or permanent rent payable to 
Government on account of the estate. The varying 
jummas fixed in 185 1 and on other settlements now 
referred to, were only temporary fluctuating rents of 
farming leases, and those leases being only for short 
periods, the rent would of course fluctuate (and might 
.vary very greatly) with the quantity of land of which 
the farmer was on each occasion put into possession. 
That question, therefore, stands exactly as it did when 
we last gave our judgment.” 

(i) 22 Suth, W, K., ^38 (242); . C^) Sutb. W. R. 230. 

(3) 21 Suth. W. 115.^ 
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The observations, quoted above, clearJy indicate that 
the remission of revenue which disentitles a person to re- ■ 
formation, must be of a permanent clraracter to • that 
extent, and it does not mean variatiAn of jammas on " 
account of leases for short periods. 

Next as to ^^abandonment" by lapse of time, reference' 
may be made to the cases of adverse possession Under 
the statute of limitation. The decision in the Secretary of‘“ 
State v. Krishnamoni Gutta (i ) may be taken as a case* 
in point. In that case the whole of the disputed alluvial 
lands were found to have formed part of the perma- 
nently settled Zamindaries of the plantiffs in 1827. 
But in 1859 the disputed lands were adjudged to be ac- 
cretions to Government land and the plantiffs took ifara' 
settlement of these lands for a term of ten years; and 
after expiry of that term the plantiffs went on renewing 
their ijara from year to 3’ear until 1882, for the parts of 
the disputed lands which were left iinsubmerged. All'' 
the lands which submerged between 1859 and 1882 wi -e 
next reformed and the plantiff took possession of them 
1885, when they were ousted by Goverment, The 
plaintiff brought the suit claiming the above lands 
as reformations on the site of their permanently settled' 
estate. The claim of the plaintiff in respect of the 
southern portion of the disputed lands was dismissed 
on the ground that they took successive ijaias from 
Government for a period over twelve j'ear*'. ■ They 
were estopped from disputing the title of Govern- 
ment, although it was open to them to assert their own 
title after the expiry of the first ijara for 10 years, when 
the estoppel came to an end. They having agreed and 
elected to hold that portion of the disputed lands not as 
,a part of their Zemindari, but as part of the Kb'as 
Mehal for a period exceeding twelve years, they were 
bound by their acquiescence. But. with regard to the 
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'northern portion, the claim of the plaintiffs was allowed 
as in that case no adverse possession, in the opinion of 
their Lordships of the Judicial Committee, had been 
acquired by Government. 

Now, the decision referred to above, in regard to the 
southern portion of the disputed alluvial land, illustrates 
the position that lapse of time constitutes an abandon- 
ment which disentitles the original proprietor to the re- 
formations on an old site. 

Again, the right of the original owner to the reform- 
ation in situ will be lost to him, if any other person after 
the reformation acquires an indefeasible title to the same 
after long adverse posse<5sion or otherwise. This view 
was upheld by the Privy Council in the case of Radha 
Prosad Singh v. Ram Coomar Singh (i), long before 
the decision in the above case of Krishnamont Gupta. 
In the case of .Radha Prosad Singh, their Lordships have 
laid down that the original owner will not be entitled to 
the land reformed in an identifiable site, if another 
person has acquired an indefeasible title to it and that 
when a person acquires a title to the reformed land hy 
ad\erse possession, subsequent submergence and re-ap- 
pearance does not affect the question of ownership which 
continues in such person. (See also the discussions 
relating to “Abandonment by Tenants” posf). 

It has been discussed before that as between Govern- 
ment and private proprietor.', the right to the site of the 
diluviated .soil may be abandoned by obtaining remission 
of revenue or by lapse of time. It is now proposed to 
consider what evidence is necessary to prove an inten- 
tion to retain propet ty in the diluviated soil. Such in- 
tention in the case of Lopea v. Muddun Mohun ( 2 ), was 
established by the [iroduction of the Tanabundee papers 
and by the evidence of the plaintiff having got the 


(,1) I. L. K. 3 Cat 796 : i Cal. L, R. 259. ' 
(2) 13 Moo. I. A. 467. 
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description and measurement of the sutimerged Mouz.ah 
recorded and having continued to pay rent for it. These 
were considered sufficient by their I.,ordships of the 
Judicial Committee in that case, to prevent the possibi- 
lity of any question of dereliction or abandonment 
having been raised against the plaintiff. That the pay- 
ment of revenue after submersion is one of the effective 
means of retaining property in the diluviated soil, ap- 
pears to lia\e been approved by the Calcutta High 
Court, in the case of The Collector of Rajshahye v. 
Ranee Shama Sundat i Debia ^l) 

Hut till! alone cannot be considered as the only 
means of proving the intention of retaining property in the 
diluviated soil as has been pointed out by Mootterjee, 
J , in the case of Ananda Hatt Basak v. Sicretary of 
State, ( 2 ) where the learned Judge said thus : — “ It was 
contended on behalf of the appellants that as Govern- 
ment does not p.iy revenue for land in its occupation to 
any body, it would be impossible to say whether Govern- 
ment abandoned submerged lands . but although pay- 
ment of levenue or rent may be good evidence of an 
intention on the part of the owner of submerged lands 
not t3 abandon his right therein, this cannot le regarded 
as the sole test, because there may well be the submer- 
gence of lakheraj lands in respect of which no rent or 
revenue is paid. In our opinion no inflexible rule can 
be laid do vn as to the manner in which an intention not 
to abandon submerged lands may be proved, but it would 
depend upon the circumstances of each particular case. 
In many cases there may well be a presumption that the 
original owner intended to retain his right to the soil, 
unless indeed some overt act was shown indicating an 
intention to abandon or unless the reformation happened 
after a considerable lapse of time. No abandonment, 
however, can be justly presumed in the case before us. 
(i) 22 Suth. W. R. 324. (a) 3 Cal. L. J. 316. 
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It IS abundantly proved by the evidence that Govern- 
ment continued in possession tnroiigh its lessees down to 

the period of submergence Immediately upon 

re-appearance, after a lapse of about eleven years 

Government at once attempted to take possession and 
to settle the lands with tenants.” 

From the above view it follows that the learned 
Judges (Rampini & Mookerjee, JJ) evidently intended 
to lay down in that case, as a proposition of law that the 
original owner he‘'ore submergence will be presumed to 
intend to retain property in the diluviated soil, unless 
the contrary is proved or unless the reformation happens 
after a considerable lapse of time At any rate, it will 
be a question to be determined with reference to the 
circumstances of each case. 

Persons entitled to Reformation In Situ — 
Under this head it is proposed to deal with persons who 
are entitled to claim reformation on an old site. The 
case of the Government is considered first. This- 
question was raised in the case of Ananda Hart Bastk 
V. Sect et.ify of State (i) in the following form : —“When 
an island has been thrown up in the bed of a public 
navigable river which is not the property of a private 
itKiividual aiivi the island has been taken possession of by 
the Government under Sec. 4, clause (3), Reg. XI of 1825 
or has become an accession to an estate belonging to 
Government as a riparian owner, and if tlie island ib 
subsequently diluviated and reformed, can Government 
claim the reformation?” In answering this question, 
Mookerjee, J. s.aid thus: — “The only question, therefore, 
which arises is, whether this doctrine which is applicable 
to lands belonging to private individuals which have 
been submerged, holds good when the land before 
submergence belonged to Government. It is argued on 
behalf of the appellants that the principle is not appli- 


(!) 3 Cal. L J. 316 (333). 



CL.V.] PERSONS ENTITLEO TO REFORMATION IN SITU. $17 

cable, because when under cl. (3), section 4, Reg. XI of 
1825, a char or island comes to be at the disposal of 
Government, because it has been surrounded on all 
sides by the an un fordable channel or because it has 
become an accession to land held by Government, 
Government must be treated as a trustee for the public, 
with the result that if such inland or char is subsequently 
diluviated, the site reverts to the public territory and 
upon the re-appearance of the char or island, Govern- 
ment cannot rightly claim any title by reformation 
as against a private individual to whose land upon re- 
appearance it may liave become an accession. After a 
careful e.xamination of this argument we are unable to 
uphold it as well-founded. In our opinion, it is not correct 
to say that when Government acquires property under 
cl. (3), section 4, Reg. XI of 1825, either as an island 
surrounded by an unfordable channel or as accession to 
lands held by Government, Government becomes a 
trustee for the public. Government is entitled to deal 
with the properly in the same way as any other part of 
the territory of the State at its disposal. If Government 
permanently or temporarily settles the estate to which it 
has thus acquired title, the holder of the settlement is upon 
the authority of the decision of the Judicial Committee, 
in I/ursuhai ^ingh v. Syed Lootf Alt Khan (L.R. 2 I. .A. 
28) clearly entitled to the benefit of the principle of 
reformation. But if the question arises not as be- 
tween the lessee of Government and a private individual, 
but as between Government itself and a neighbouring 
riparian owner, we are unable to see why Government 
should be placed in a worse position than a person who 
has derived title from it. No doubt section 4, cl. (3) of 
the Regulation places Government in this position ol 
disadvantage that even though the bed of a public 
navigable river may be public territory, Government does 
not acquire any title to an island or char formed on 



5 i 8 persons ENTITLEb TO REFORMATION IN SITU. [CL.V. 


Purchasers 
from Govern- 
ment whether 
entitled to the 
reformation oi 
a mehal as it 
stood 
originally. 


Jugetmndhoo 
V. Koomtediui 
Kant, 


Ranu Su, ho 
vwyee v. 
Watson Co, 


such bed, if it happen to accrete to the land of a riparian 
owner. But we are not prepared to carry the disability 
further and to hold that even though Government may 
have acquired title to an island surrounded by an unford- 
able channel or to a char which has become an accession 
to land in the possession of Government, Government 
is precluded from claiming the land upon .submergence 
and after re-appearance. The principles upon which the 
doctrine of leformation rests, as explained by their 
Lordships of the Judicial Committee in the cases of 
Lopez V. Mnddun Mohun Thakoor (13 Moo. 1 . A. 467 : 
5 B. L. R. 521) and Nagendra Chunder Ghvse v. 
Mahomed Esof (to BLR. 406), appear to us to be 
applicable quite as much to the land in the occupation 
of Government at the time of submergence as to land 
in the occupation of a private individual ; whoever was 
the owner before the land was washed away would re- 
main owner while it was covered with water and would 
continue to be so after it became dry.’’ 

As to the right of the purchaser from Government 
to the land which re-forms on the diluviated site of the 
original mehal after the purchase, it maj- be said that it 
is a question of fact to be determined with reference to 
the circumstances of a particular case. If a person 
purchase an estate found by actual measurement the 
year before to consist of a certain number of beeghas 
with a specified rental, he can have no claim to reforma- 
tion of land belonging to the mehal as it originally 
stood: jugebandhu Bose v. Koomoodini Kant{l). In 
some cases it will be a question of construction of the 
certificate of sale as to what was sold by Government 
and what was purchased by a partj’, as was pointed out 
by their Lordships of the Judicial Committee, in the 
case of Ranee Stirnomoyee v. Watson & Co. (2 . There, 

' the plaintiff claimed a large quantity of land as 


(1) 19 Sutli. VV. R. Sg (Civ.), 


(2) 20 Suth. W. R. 21 1. 
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rDriniiifj part of the char purchased by her from Govern- 
ment, on the ground that yie land claimed by her was 
covered by the Tou;'i to which the lot purchased by her 
appertained at the time of the conveyance. Their 
I-ordships of the Judicial Committee, after referring to 
the proceedings of the Collector in connection with the 
land in dispute, came to the conclusion that the Govern- 
ment intended to sell merely the char excluding the 
disputed lands. 

The decision in the above case of Juggobnndhoo 
was distinguished in Gunga Narain C howdhury 
V. Radhtka Mohan Ray (i), on the ground that there 
was no reduction of le venue in the latter case as in the 
former, although in both cases there was a specification 
of the e.xisting area of the mehal sold. The specifica- 
tion of the area in Gunga /Varain’s case was held not 
to limit in any way the import which the words of 
the certificate of sale bore, »/>, that the whole of the 
Zemindaree rights which belonged to the Govern- 
ment passed to the purchaser. In that case, which 
was a suit for reformation, Jackson & Ainslie, JJ. 
preferred to follow the decision of Sir Barnes Peacock, 
in the case of Mohuii Mohan Dasr (9 Suth. W. R. 312), 
where the learned Chief Justice, in connection with 
the question of the alluvial increment, said thus : — 
“It is admitted that the plaintiff is entitled to the Zemin- 
daree of Kootubpur, and that he is in possession of it ; 
and in the absence of any evidence to show that the 
conveyance from the Government to the plaintiff of 
Kootubpore was so worded as not to pass the increment 
or that it expressly reserved the increment to the Govern- 
ment, it must be presumed that the person who is now 
the owner of Kootubpore is entitled to the same interest 
in the increment which he has in the estate to which 
it has become annexed.” It would, therefore, seem 

(O Siilli W. R. I 15 - 
21; 
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that in the opinion of Jackson and Ainslie, JJ., a pur- , 
chaser of a mehal with all proprietary rights appertain- 
ing thereto will be presumed to be entitled to reronn- 
ation, unless the contrary is proved, even in cases 
where the certificate contains a specification of the land 
sold. 

In the case of Kristo Mohun Bysack v. 7 he Collecloi 
of Dacca (i’', it has been held that parties settling with 
Government are entitled to all the proprietary rights 
of the Government, including the reformed lands, unless 
they take the estate at a reduced juinnn from that 
fixed at the original settlement. This decision would, 
also, seem to have upheld the view that the right of the 
purchaser from the Government to the refoi med land 
of the mehal as it originally stood may be presumed in 
favour of such person, unless a reduction of sadar jama 
in consequence of diluviation of the original mehal is 
established. 

The above two cases of Gtinga Natain Ckoic’fhiit-y 
(21 W. R. 1 15) and Kiista Mohan Bysack (24 \V. R. 91) 
were distinguished in the case of Cholani Ah Clio%v- 
dhury v. The Collector of Backergiinge (2). In that 
case, the plaintiff purchased a char from Government in 
March 1871, subject to an annual rent, with roail-ctss, 
of Rs. 5,coo. He next brought a suit in respect of the 
land in suit claiming it as reformation on the old site of 
the char as it stood in 1859, shown by the Thcdc Map of 
that year. The proceedings of the Collector showed that 
the char since its formation had been four times measuied 
by the orders of the Collector and that on each occasion 
the area of the char had varied. At the last measurement 
its contents were found to be 3,994 acres, which is 
the quantity of land more or less stated in tlie procla- 
mation of sale, under which the plaintiff purchased. 
These proceedings also show that after each survey the 


(i) 24 Suth. W. R. 91 (Civ). 


(2) 2 Cal. L« K. 39 * 
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char was settled permanently with different persons at 
varying rents, which were on each occasion calculated 
with reference to the area which was found at each 
measurement to be contained in the chur, e.g. in 186S, 

J 3.528 and odd beeghas of land for Rs. 9,240 ; in 1869, 
12,104 fiud odd beeghas = 3,9g4 acres, for Rs. 9,115. 
The settlement immediately preceding the plaintiffs 
purchase, namelj., the settlement of 3,999 acres of land 
for the year 1870, was at a reduced Jama, including 
road-cess, of Rs. S;ooo, to which the mehal after plain- 
tiff’s purchase was subject. It also appeared from the 
rubokaree that no measurement was made of the chur 
between 1847 and 1867, when it was in the occupation 
of the Ijaradar for twenty years, immediately from 1847, 
From the above state of things the learned Judges 
(White and Mitter, JJ.) came to the conclusion that the 
large area which was found to exist at the thak measure- 
.ment in 1859 must have been caused by accretion of 
’laud ' to the chur which had taken place after 1847 and 
been swept away before 1867, and next, they said thus : 

“ It is clear that the 1,498 beeghas now claimed bj^ the 
plaintiff weie never surveyed or settled by the Collector ; 
nor was any revenue paid or claimed by Government 
in respect of the same. Having regard to the history 
of the chur as disclosed by these rubokarees, and the 
description of the property as contained in the procla- 
mation, there can, I think, be no leasonable doubt that 
the mehal which the plaintiff purchased in 1871 was 
the chur as it existed in point of size and area on the 
1st of Bysack 1278 and that he has no right to claim 
the 1,498 beeghas as part of his purchase.” 

The points for distinguishing the last case from the 
previous two cases, as laid down by the learned Judges, 
were these : («) that the parties in the two cases bought 
a mehal consisting of a chur, but subject to an annual 
jama which had been fixed at a time when the chaf 
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was larger than when they bought it ; (?V) that the land 
claimed in those two cases, reformed upon an old site 
which was treated as part of the melial, upon which 
revenue was levied by the Government, subject to 
which the parties purchased. 

It is, next, proposed to deal with the question 
as between landlord and tenant (see p. 509, ante.') 
Regarding the right of a tenant to the reformation 
on an old site, the earliest decision to which reference 
can be made is the decision in the case of Hemnath 
Dutt V. Asghttr Sindar (1). In that case lands held by 
the defendants as tenants witli the right of occupancy, 
were completely submerged, and remained so for a 
number of years. No rent was paid by the tenants 
during the period of submersion. The lands subse- 
quently reappeared and were taken possession of by the 
tenants, when they had become culturable. The plain- 
tiff thereupon instituted the suit for recovery of 
khas possession of these lands. Courts below dismissed 
the suit, holding that the right of occupancy was not ex- 
tinguished but remained in abeyance during the period 
of submersion, and that immediately upon their re- 
formation, the defendants having asserted their right by 
commencing cultivation, their occupancy right had 
been maintained. 

0 (i appeal to the High Court, that decision was 
reversed. Jackson & Mcdonell, JJ., held that the pay- 
ment of rent, which would have maintained their right 
of Occupancy as contemplated by the order of the deci- 
sion in the case of Lepez ifuddun Thakur (13 Moo. I. 
A. 467), not having been made during the period oi 
submersion, the tenants forfeited the right of occupancy. 
In this Case, mere non-payment of rent during the period 
of submersion was considered sufficient to constitute an 
abandonment of property in the diluviated site. 


(i) I, L. R. 4 Cdl 894. 
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The above decision appeals to have been followed 
in the case of Sriigiam Singh v. Puliik Pandey (i). 
In that case, the plaintiffs were in possession of an 
agricultural holding of 40 bighas, situate in Govern- 
ment Klias Mehal till the yeai 1873. In that 5'ear, 
the lands weie diluviated and the site of the hold- 
ing remained submerged under water down to 1892. 
No rent was paid by the [ilaintiffs in respect of these 
lands which re-appeared m 1902, and became culturable. 
Upon these facts the High Com t of Calcutta held that 
although meie non-payment of rent might not be 
conclusive evidence of abandonment, but non-payment 
of rent taken along witli submergence of land was 
sufficient to indicate an extinguishment of the right of 
occupancy In the result, the old occupacy right of the 
plaintiffs who entered upon the refoimed land under 
a fresh temporary settiement from the Government, was 
declared to be non-existing In deciding this case the 
High Court appears to have relied upon the principle 
laid down b) the Judicial Committee in the case of Lopes 
V. Muddun Mohun {2}, where it was pointed out that a 
peison whose lands had been submeiged might take 
the most effective means in his power to prevent the 
possibilit)’ of an)’ question of dereliction or abandon- 
ment being raised against him, and that the payment 
of rent after submersion was one of the effective means. 

The above two decisions would, therefore seem to 
support the view that submersion of land with the right 
of occupancy followed by non-payment of rent for a 
number of years, amounts to an abandonment of proper- 
ty in the diluviated site of such occupancy holding. 

A question, next, arises how far the above two deci- 
sions can be accepted as la)’ing down the correct law 
on the subject in the face of the decision of their Lord- 
ships of the Judicial Committee, in the case of 


Salis*‘am v. 

Pnhtk 

Pandey* 


Wliefeher an 
occup'incy 
tenant not 
paying rent 
during the 
period of 
submersion 
IS entitled to 
reformation. 


(I) 6C.a. LJ. 149 * 


(2) 13 Moo. I. A. 467. 
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A permanent 
heritable 
tenure-holder 
IS entitled 
to reformation 
even when 
remission of 
rent is 
granted. 


Chandra Singh v. Kamini Kumar (i). In that rase, the 
plaintifiTs-appellants, were the zemindar of Pergunna 
Bhulua in the District of Noakhah. Within this zemin- 
dari lay the pntni tenure called Taluk Ram Saran Pal 
created long ago by one of the predecessors in title of 
the zemindars. The Taluk was owned by the first two 
defendants, who were respondents in the appeals and 
other respondents being tenants in the lands. Plaintilfs 
in 1843 obtained rent decrees for additional lands found 
upon measurement in the possession of the defendants. 
Subsequentlj', a consideiable part of the putni tenuie 
was washed away for which the defendants obtainerl 
proportionate remission of rent in 1889. .After a few 
years, the diluviated lands le-appeared and admittedly 
re-formed in situ. Disputes arose for possession of the le- 
formed lands which culminated in the piesent suit being 
brought by the zemindais in 906. In the [ilaint the 
relief sought for asked for khas possession 01 in the 
alternative for recovery of proper lent. Upon those 
facts, their l..oidships of the Judicial Committee said • — 
"In the present case there is nothing to show that, by 
claiming or accepting lemission of rent in inspect of 
lands washed away from time to time by an action of 
the river, the defendants abandoned, or agreed to 
abandon, their rights to such lands on their reformation 
in situ, as is admittedly the case heie. The diluviated 
lands formed pait of a permanent, heiitable, and tians- 
ferable tenure ; until it can be established that the 
holder of the tenure has abandoned his right to the 
submerged lands it remains intact.” 

It would be apparent from the above decision of their 
Lordships of the Judicial Committee that, in that case, 
they intended to lay down as a proposition of law that 
mere remission of rent in respect of land washed away 

(I) 1 . L. R. 41 Cal. 683 : 18 Cal. W. N. 369 : 19 Cal. L. J. 272 : 
IS All. L. J. 243 ; 16 Bom. L. R. 323. 
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fiom a permanent, heritable tenure would not constitute 
an ab indonment of property in the diluviated site. Ac- 
cording to their Lordship’s \ie\v, it would seem that some 
overt act in addition to abatement of rent was needed 
in that case, to disentitle the putnidar-defendants to 
the lands reformed in situ. What else could possibly 
be the evidence of an intention to abandon property 
in the diluviated site, which would deprive a tenure- 
holder of the light to reformation in situ, as laid 
down in the case of Felix Lopes has not been 
indicated in that decision. Their Lordships, while 
expicssing their view, overruled the decision of the 
Calcutta nigh Court, in the case of Hemnath Dutt 
V. A sham Sindar{\), in the following words; — “The Hemnathv 
learned Judges of the High Court appear, however, Asghur,^ 
to have laid too much stress on the terms of the Kabu- by the rnvy 
liyat and the evidence of intention deducible from the 
various proceedings in respect of additional rent and 
abatement of rent. They evidently felt pressed by an 
older ruling of the Calcutta High Court in Hemnath 
v. Asbga! Sindat (I. L. R, 4 Cal. 894b Their Lordships, 
however, do not find themselves in accord wn’th the 
rule of law e.xpressed in that case. They think that the 
principle applicable to this class of cases is correctly 
enunciated in Mashar Rai v Ramgat Singh (I. L. R. 

1 8 All. 290) ” 

From the report of the case it further appears that 
the decision of the Calcutta High Court in the case of 
Saligtam Singh v. Puluk Pnudey (2), was also referred 
to in the argument which was addressed to their 
Lordships on behalf of the appellants. Although in the 
judgment nothing has been said about that case yet from 
the tenor of the decision it can very well be taken that 
the ruling, which h.id not followed the above Allahabad 
case of Moshar Rat, has also been disapproved. 


(i) I. L R. 4 Cal 894. 


(2) 6 Cal L. J. 149. 
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The effect of the above decision of the Privy Council, 
which oveiruled the decisions of the Calcutta Ilioh 
Court in the cases of Uemnaih v. A%h^in and am 

V. Puluk Pandey, can be stated thus, that even in cases 
of occupancy holdings, when submersion of lands is 
followed by non-payment of rent for a number years, 
it would not amount to an abandonmcnr of the right to 
reformation on an old site ; in other words, non-payment 
rent for a number years in respect of diluviated soil 
would retain property in the diluviated site. 

Now, the question of abandonment of an occupancy 
or non-occupancy holding, in Bengal, is to be determined 
according to the provisions of sec. 87 of the Bengal 
Tenancy Act (Act VIII of 1SS5). It may be premised 
at the outset that there is no distinction between surface 
and site as has been pointed out by the Privy Council 
in the case of Felix Lopez (see p. 499 am-) ; and that 
what constitutes an abandonment of the surface land 
would also constitute an abandonment of the site after 
diluviation. Non-payment of rent for r numbers of 
years coupled with non-occupation anri non-cultivation 
of the land under the provisions of the Bengal Tenancy 
Act would establish abandcnment of occupancy holding ; 
[sec Muneeruddeen v. Mahomed Alt (i) Nilmony\. 
Sonatun (2) and Madnr Mamial v. Mahim Chandra(f^. 
The facts of the above two Calcutta cases (see pp. 522-23 
ante") evidently fulfil these conditions. But two points in 
connection with the two Calcutta cases should be 
noticed, namely, (i) that the submersion of land was 
followed by non-payment of rent, which is an exemption 
to which the tenants were entitled under Section 52 
the Bengal Tenancy Act and which right could not be 
taken away from them according to the provisions of 
Sec. 178, Sub. Sec. (3), Cl. (f), and (ii) that non-occu- 

(I) 6 Sath. W, R. 67 (Civ.). (2) I. L R. 15 Cal. 17. 

(3) 3 Ca). L. J J43 (346). 
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pation and non-cultivation of the land was the result of- 
submergence and not a voluntary act of the tenants. 

With regard to the above 2nd point, it may be con-, 
tended that non-occupation and non-cultivation of land 
by reason of its submergence would render the original 
intention of letting out the holding absolutely ineffec- 
tive. The right of occupancy which is not a pro- 
prietary right, is originally acquired from the fact of 
being a settled layat of a village, and the settled rayat 
is a person who has held land continuously for a period- 
of twelve years for agricultural or horticultural purposes. 
(See Secs. 20 and 2r, Bengal Tenancy Act, 1S85). 
Hence it can be said that the right of occupancy is 
derived from the use to which the land has been put. 
Now, if such use of the land is rendered impossible, by 
the fact of the land not being in e.'cistence, how could 
the riglit survive, when the foundation has disappeared? 
It may be taken as a case of dispossession of land by 
wjr major, which has the effect of voluntary abandon- 
ment, as was pointed by their Lordships of the 
Judicial Committee, in the case of Secretary of State v. 
Krishnamani Gupta (i) where the right which can be 
created by long possession, was claimed. 

Next, with regard to the first point, noticed above, 
it may be urged that the destruction of the subject- 
matter of the right of occupancy as stated above, is to 
be taken along with non-payment of rent, which has 
the effect of putting an end to all relations and obliga- 
tions between the landlord and the raiyat. A com- 
plete diluviation of the land with occupancy right may 
exempt such occupancy raiyat from payment of rent in 
respect of such holding : see Rajendra Kumar Ray v. 
Adahartij a Af auiud ra Chandra P/andt (2). When such 
right is exercised by the raiyat, the last vestige of his 
right disappears, so as to bring him within the excep- 

(2) 84 Cal. L. J. i6a. 


(1) I. L. R. 29 Cal. 518 (S3S). 
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tional case, where no effective means is taken to prevent 
the possibility of any question of abandonment being 
raised against the original owner as has been observed 
by their Lordships of the Judicial Committee, in the 
case of Lopez v. Muddttn Mohun Thakoor (i). If non-pay- 
ment of rent in respect of submerged land for a period 
over twelve years, as in the Calcutta case of Scdigram 
Singh, be not sufficient to disentitle him to the site of 
the diluviated soil of a holding, then, in every case, 
where a holding is absorbed by a river, it may, under all 
circumstances and after any lapse of time, upon re- 
appearance, be recovered by the tenant, which is con- 
trary to the rules declared by the Privy Council in 
Lopez's case. (See p. sco & 509 ante). 

It is also possible to conceive of a case of extreme 
hardship upon the landlord who may have to pay the 
Government revenue in respect of the diluviated soil, 
although he himself Is not entitled to get any rent from 
the tenant for the land. By payment of revenue the 
landlord retains the right to the site of the diluviated 
soil, but the land upon its re-appearance is to go to 
the tenant who had not paid any rent during the period 
the land was under water. It has been stated before 
that if a proprietor get remission of revenue, he is not 
entitled to the reformed land (see pp. 509-10 a 7 tte). 
If his right is terminated by reason of the deduction of 
sadar jama on account of diluvion, his tenant can not 
have any right to the reformation in situ. Consequently, 
it can be contended that in those cases where this posi- 
tion would be correct, the proprietor is to keep alive 
the right of the tenant without being entitled to gel 
anything himself from such tenant during that perioc 
however long it may be. 

It should, however, be observed that notwithstandiiif 
the difficulties urged above it would follow from th< 


(1) 13 Moo. I. A. 467 (478). 
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decision of the Privy Council, in Arun Chandra 
Singh V. Kamini Kumar (i), that the present law which 
is applicable to the cases of this description in Bengal is 
what has been laid down in the Allahabad case of 
Mashar Rai Ramgai Singh (2). 

As to the decision of the Allahabad High Court in 

the case of Mashar Rai v. Raingat Singh (2) which has 

bei;n approved by their Lordships of the Judicial 

Committee, in the case of Arun Chandra Singh v. 

Kamini Kumar (i\ it may be noticed that that case 

was decided in view of the provisions of the Ren. Act Tenant’s 

light to 

(No. XII of tSSi) for the North-Western Provinces. re-formation 
This Allahabad case has been referred to and disting- Provincesi'^* 
uished in the Calcutta case of Salicrtam Singh v. Puluk 
Pundey (3), where Mookerjee, J., in delivering the judg- 
ment of the Court, on this point said thus : “We observe 
that the learned Judges of the Allahabad High Court in 
Mashar Rai v. liamgat Singh (I. L. R. 18 All. 290), 
declined to follow the rule laid down in Hem Nath v. 

Asghar i^I. L. R. 4 Cal. 894) on the ground that under 
the North-Western Provinces Rent Act (XII of 1881), 
a tenancy of agricultural lands once entered upon, con- 
tinues until determined by effluxion of time or by 
mutual consent or in one of the ways provided for by 
the statute. No such considerations, however, apply to 
cases under Act VIII of 1869 B. C. and we see no 
reason to depart from the rule laid down by this Court 
in Hem Nath Duti v. Asghar Smdar.” 

In the case of Mashar Rai v. Ramgat Singh {2), Maahar Rai 
the lands of a certain village Rampur within the zemin- 
dari of Maharaja of Dumraon were washed away by the 
stream of the Ganges and subsequently thrown up by the 
alteration of the course of the stream. The tenants 
repre.sented by the plaintiffs claimed the lands as being 

(i) I. L. R. 41 Cal. 683. (2) I. L. R 18 All. 290. 

(3) 6 Cal. L. J. 149. 
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identical with their former holdings and the tenants 
represented by the defendants also set up a similar claim 
by virtue of a settlement made with them by the Maha- 
raja after the emergence of the lands, and contended that 
the plaintiffs having ceased to pay rent during the perind 
of submersion should be taken to have abandoned their 
holding and the subsequent settlement by the Maharaja 
with the defendants created a valid title in their favour. 
Upon this contention, the Allahabad High Couit (^Pei 
Edge, C. J., and Burkitt J.) held that mere non-payment 
of rent without any overt act could not amount to a 
relinquishment of the holding by the plaintiffs. 

In regard to the Calcutta decision in the case of Hem 
Nath Dutt{i), the learned Judges of the Allahabad High 
Court, in that case, observed thus “Undoubtedly, accord- 
ing to the view expressed in one of those cases by the 
Calcutta Court, the plaintiffs after the submergence of 
lands held by them lost all rights of tenancy in the lands 
by non-payment of any rent for those lands. We cannot 
agree that the view of the law there expressed, though it 
may be sound in lower Bengal, is applicable to these 
Provinces. As we understand the different Rent Acts 
(No. X of 1859; No. XVIII of 1873, and No. XII of 
18S1) which have been applicable in these Provinces, the 
tenancy of a tenant of agricultural land can only be 
determined in one or other of the manners mentioned in 
the particular Act applicable at the time. * * 

But it appears to us that the several Rent Acts which 
have been applicable in these Provinces assume that a 
tenancy once entered upon continues until determined 
by effluxion of time, or by mutual consent, or in one of 
the ways provided for by statutory enactment, and that 
mere non-payment of rent does not of itself determine 
the tenancy (2).” 

It may be noticed in this connection that there was 


(I) I. L. R, 4 Cal 894. 


(2) I. L. R iS All. 290 (294) 
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no provision for “ abandonment” of tenanc)' under Act 
XII of i8Sl (Tlie North-Western Provinces Rent Act), 
which by Sec. 31 only enacted rules for relinquishment. 
But, turning to the North-Western Provinces Rent Act 
of igoi (No, 11 of 1901 U. P.) which repealed Act XII 
of 1881, it will be found that there is a section, namely, 
Sec. 87 which lays down the provisions of “ abandon- 
ment ” similar to those prescribed by Sec. 87 of the 
Bengal Tenancy Act (VI 11 of 1885). 

Next, the effect of “ mere non-payment of rent ” has 
been further discussed by the learned Judges of the 
Allahabad High Court, in the following words : — “ We 
were asked to infer an intention on the part of these 
tenants to abandon their tenancy in the submerged 
lands. It is possible that if the landlord had, while the 
lands were submerged, claimed rent from them, and on 
their refusal to pay had obtained a decree and served 
notice of ejectment upon them, such an inference might 
be drawn ; but we cannot find as a fact from their 
merely sitting quiet and doing nothing that they intend- 
ed to relinquish all rights in land which any year might 
emerge from the Ganges and become culturable. We 
find that their tenancy did not in fact determine in any 
of the ways provided for by the Rent Act or by agree- 
ment, and we consequently find that when the lands did 
emerge from the water owing to a change in the stream 
of the Ganges, the plaintiffs, being still tenants of those 
lands, were entitled to the possession of them (l).’’ 

With reference to the above pas.sage, quoted from the 
judgment of the Allahabad Court, in the above case of 
Mashar Rat, it may be said that it does not appear clear 
whether their Lordships of the Judicial Committee, in the 
case of Arttn Chand t a Stngh (2), while approving the 
decree did as a matter of fact approve the view expressed 
by the Allahabad High Court in that passage. For, in 
(i) I. L R iS All. 290 (294-95). (2) I. L. R. 41 Cal 683. 
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the case ' awaiting decision before their Lordships, the 
defendants putni tenure-holders within the zemindary of. 
the plaintiffs were granted remission of rent by the Court 
But this fact was not considered by their Lordships 
sufficient to constitute an abandonment of property in 
the site of the diluviated sod. 

In the Punjab, it seems to be practically settled 
law that a tenant with the light of occupancj’, in the 
absence of a custom to the contrarji, is entitled to tlie 
reformation in situ. This view has been held in a num- 
ber of cases which are briefly noticed below. 

In the case of Sahib Rai v. Khair- Sha (i), it has 
been held that when land which has been submerged 
reforms and forms by accretion part of a particular 
estate, the owner of that estate is entitled to it. This 
rule refers to the accretion to the land cultivated by a 
tenant with right of occupancy and gives the tenant the 
right to take possession of, and cultivate the land so 
reforming The fact that land remained submerged or 
unclaimed for several years did not affect the tenant’s 
right though the cultivating right was lost by abandon- 
ment or voluntarily ceasing to occupy. 

In Rutta V. Mai Singh (2), the right of hereditary 
tenants to lands which had reformed after submergence 
was discussed, and it was held that they were entitled 
to take possession of such lands. But it was also pointed 
out in that case that delay in taking possession or in 
asserting occupancy right might operate as an equitable 
estoppel and bar the claim under the law of limitation. 
See also No. 83, Punj. Rec. 1876. 

All the above decisions were approved in the case 
of Sultan Khan v. Syid Mahammed Sha (3), which was 
decided by a Full Bench consisting of three Judges of 
the Chief Court. The plaintiff in that case, who had 

(l) 1876 Ponj. Rec. No. 19. (2) 1876 Panj. Rec. No. 122. 

(3) 1^77 Ponj. Rec. No. 59. 
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been a hereditary tenant in Mouzah Khai, Tahshil 
Khushab, lost part of his land by the action of the river 
Jhelum between the years 1S63 and 1S66. The land re- 
mained submerged for some years and re-appeared in situ 
in 1S68 and 1S69 when the liver receded. After its re- 
appearance the defendants who had been the proprietors 
took possession and made airangements for its cultiv- 
ation. The land which was not carried away became 
banjar of the village, and the revenue on it was paid by 
the plaintiff, and the defendants paid the revenue upon 
I the submerged land. The disputed land was, at the 
time of its submersion, not bounded by a shifting river 
bank, but by fixed lines and susceptible of being at any 
moment ascertained. It was not claimed immediately on 
its re-appearance because the tenants did not know until 
recently that they had letained rights in land after it was 
submerged. Such non-claim was not shown to have 
induced the proprietors to alter their position for the 
worse, the fact being that both parties were under a 
mistaken impiession as to their respective rights. Under 
those ciicumstances, in the suit instituted by the tenant 
to recover his occupancy light in the reformed land, 
it was held by the Chief Court that, no custom to the 
contrary being proved, the tenant had not lost his 
occupancy right by reason of the land being submerged. 

It was further held that the tenant had not voluntarily 
abandoned his land on its re-appearance and that, under 
the above circumstances, the tenant was not estopped 
from asserting his rights merely by reason of his having 
stood by and allowed the proprietors to act as if those 
rights had been abandoned. 

Lindsay, J., in a part of his judgment said : — ‘‘It has Ar Lindsay, 
been well established that a tenant with rights of 
occupancy has an interest in land which he can recover 
within the period of iz years from his cause of action. 

Case after case in this Court have established this rule 
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Fitzpatrick, J. 


of law. But there may be circumstances that estop the 
tenant from asserting his claim." 

Boulnois, J., in the same case, while delivering his 
judgment, laid down the law in the following words • — 
“It is clearly the opinion of the majority of the Judges of 
this Court that, in the absence of custom to the contrary, 
the land occupied by an hereditary cultivator, whether 
carried away by, or submerged in, a river is not lost to 
him, if it is thrown up again by the river or is left un- 
covered by the water.” 

■' The land which appears on the same site, if it be 
identifiable, and if it be not identifiable, provided that 
the site be the same, is subject to his occupancy rights 
according to the principles laid down in the case of 
Lopez V. Muddun Thakooi (l) followed in this Comt in 
No. 19 Punj. Rec. 1876.” 

In the same case, Fitzpatrick, J., while dealing with 
the hardship which the exemption of the tenant from 
payment of rent during the period of submersion may 
entail upon the proprietor who may have to pay revenue 
upon the submerged land, said thus ; — “ Where as in the 
present instance, the area of the land submerged is less 
then ten per cent, of the whole village aiea, and the 
revenue is accordingly not remitted, there may seem to 
be some hardship in the proprietors having to make 
good, out of his own pockets, the revenue on land in 
which the cultivator has the more valuable interest, but 
there is really no hardship at all, inasmuch as if the 
proprietors lose in this way in years when there is a 
decrement of less than 10 per cent, they gain in another 
year in which there is an increment of less than 10 per 
cent which they hold revenue free.” 

The view laid down by the above decision of the 
Full Bench was followed in the case of Lai Shah v, 
Karim Buksh (2), 

(t) 13 Moo. I. A. ^ 6 '^. (2) 1879 Punj. Rec. No. 96. 
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In Morid V. Musst. Ram Dan', (i) following the Full 
Bench decision, it was lield that the occupancy right was 
not extinguished b)' .submersion. 

\Vith regard to the exemption from payment of reve- 
nue, it was held that non-paj-ment of revenue on the land 
during the period of submersion was not fatal, as the 
plaintiff was not bound to pay where there was no land, 
and that the plaintiff was entitled to recover the land on 
payment of revenue paid upon it by the proprietor the 
defendant, since the date of its i e-appearance. 

This view was followed in Raja v Sarfa/as {2). See 
also 1879 Punj, Rec. No. $2; 1S76 Punj. Rec. N0.61 ; 
1889 Punj. Rec. No. 125 : 1S98 Punj. Rec. No. 36. 

In the case of Foshan v. Pohu (3), the Financial 
Commissioner has held that the general rule in the 
Punjab is that an occupancy tenant does not lose his 
right by reason of the land of b s holding being sub- 
merged and that a custom to the contrary may be 
proved, but .such custom has not been established in 
Alwalpur village, in the Ilushiarpur District. See also 
Hashmat v. Dulla, igoi Punj. L. R. No. 171. 

In Dewa Singh \\ Bishambar Das{rj), it has been 
held that according to the custom of the village Pakhi- 
wan in the Guidaspur District the land of occupancy 
tenants which is recovered from the river Ravi after 
submersion will be restored to the tenant and not reveit 
to the propiietor. 

In the case of Ch'nagh v. Tut el Khan (5), the ques- 
tion has been whether a Malik Kabza is entitled to the 
reformation in situ It has been found in that case that 
in Monza Shergarh, Tahsil Khi:.shab, in Shahpur District, 
there is no established custom by which a Malik Kabza 


Roshan v 
Pohu. 


JJewa Singh 
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Bishamiar, 


Chiragh v. 
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(1) 1S79 Punj Kec. No. 127. 

(2) 1883 Punj. Rec. No, 52. (3) 1901 Punj. L. R. No. 54. 

(4) 1905 I'linj. L. R. No. 1S4 : I’nnj Rec. No, 80. 

(5' 18.S0 I’nnj. Rec. No I, 
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loses liis right in lands which have been submerged by 
river-action, and, therefore, appl>’ing the general law 
laid down by the Full bench (No. 59 of iS//) it has 
been held that a Malik Kabzn, whose land has been 
submerged and has aftei wards emerged, is entitled to 
recover on its re-appearance whatever proprietary in- 
terest he had in the land before submersion. 

In Ghulam Mohaytiddin v. Faiz Bakhi,h (^\\ the 
plaintiffs were Adna Maliks in the village whose lands 
after having been submerged by the river Chenab had 
recently come out and bien taken possession of b}' the 
defendants, the Ala Maliks. In the suit, instituted by 
the Adna Maliks^ they claimed the recoveiy of the lands 
and were met by the plea that under the provisions of 
viazib-nl-arz of 1879, their rights had been lost in 
consequence of submersion. The custom set up by the 
defendants, referring to the entry \n wa 3 ib-nl-ai 2 , 
was not established, and upon the application of the 
principle, namely, that the owner of land which is under 
water retains his right to the site, which is a principle not 
peculiar to any system of municipal law but is one 
founded on universal law, and justice, it was held that 
the claim of the plaintiffs to the reformed land was 
established. 

In Isar Das v. Ghulam Haidai (2), according to the 
entry in the wazib-ul-at z which was to the effect that if 
lands are washed away and subsequently reappear, the 
original proprietors are entitled to recover the same on 
payment of certain fixed dues to the Ala Maliks, it has 
been held by the Punjab Chief Court that the owner 
could only recover the lands from the Ala Maliks on 
payment of customary dues. 

There does not appear to be any decided case in 
Bengal on the question whether a lnk\irajdar or rent- 

(1) 1902 Punj. Rec. No. 97 ; igo2 Punj. L. R. No. I21. 

(2) 1912 Punj. L. R. No ji. 
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free tenure-holder is entitled to the land which reforms 
on the diluviated site of his holding. But, in the appli- 
cation of the principle enunciated in the case of Felix 
Lcpez, (see p. 496 ante') it does not appear that any such 
distinction was intended to be made between lands which 
are rent-paying and which are not rent-pajing. In fact, 
the observations made by the Calcutta High Court in the 
case of Ananda Hart Basak v. Secretary of State (l), 
would seem to support the view In that case, Mookerjee, 
J., while dealing with the paj’ment of revenue or rent as 
evidence of intention not to abandon the holding, said 
thus ; — “ Although payment of levenue or rent may be 
good evidence of an intention on the part of the owner 
of submerged lands not to abandon his right therein, 
this can not be regarded as the sole test, because there 
may well be the submergence of lakhiraj lands in respect 
of which no rent or revenue is paid. In our opinion no 
inflexible rule can be laid down as to the manner in 
which an intention not to abandon submerged lands 
may be proved, but it would depend upon the circums- 
tances of each paiticular case,” From this passage it 
would seem that if lakheraj lands be submerged, in the 
absence of any evidence to prove an intention to 
abandon the right to such submerged land, the lakheraj- 
jdar will be entitled to them on their reformation on the 
old site. 

The Full Bench decision of the Punjab Chief Court, 
in the case of Karim Baksh v. Alla Joviaya Khan (2), 
also tend§ to support the above view. In that case the 
plaintiff was recorded a Mafidar at the settlement with 
the right to take batai in respect of 37 ghomaos and of 
land of which the defendants were recorded proprietors 
and which was cultivated in part by the defendants, in 
part by tenants with occupancy right, and in part by 
tenants-at-will, and the revenue was levied accordingly 
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(i) 3 CaI. L. J 316 (336). 


(2) 1879 Punj, Rec. 61. 
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until 1869 when the land was submerged. Jn 1873, a 
considerable portion of it reappeared and was taken 
possession of by the proprietors and had since been 
cultivated in part and in part used by them as grazing 
lands, the revenue being fixed at Rs. 10-12 o which the 
defendants did not dispute their liability to pay in cash. 
In the suit, brought by the plaintiff for the value of the 
half of the produce of the land according to pievious 
settlement, it was ultimately held by the Chief Couit (/>£/ 
Plowden and Smyth, JJ, and Elsmie, J. di‘-senting) that 
the mutual rights and obligations of the poition survived 
in their integrity notwithstanding the occurrence stated 
above, and, therefore, the plaintiff was entitled to recover 
the value of the half produce as claimed, until the 
completion of a new settlement. 

As to the right of a purchaser at a prive'. sale to 
reformed land of the mehal, poitions of v- h wee 
diluviated previous to his purchase and s bsequently 
re-appear, it can be maintained that it would be a 
question to be decided upon the construction of the 
intention as to what was sold pn.'i purcliased. If the 
whole mehal, as it stood oiiginall)’, was sold and 
purchased with its old jama, there does not appear any 
intelligible reason why the purchaser will not be entitled 
to the land which referms on the diluviated site of the 
mehal. The principle of law that is applicable to such 
cases would seem to be the same which was applied 
to the cases of purchases from Government. (See 
pp. 518-521 ante). 

In regard to the right of the purchaser at sales held 
in execution of a decree to the land which reforms in 
the diluviated site of the estate purchased by him, it 
would seem that the determination of such question 
depends upon the construction of the sale-ceitificate. 
In connection with this point, reference may be made to 
the two Allahabad cases which have been discussed at 
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length in relation to the right to accretions. (See pp. 

260-262 

' Diluviou : — The term Dt/uvton has been defined 
before in connection with the definition of the word 
enci oachment (see pp. 1 32-1 33 ante), which has been used 
in the Regulation to denote the changes effected by the 
action of the river known as Diluvion. There, it has 
been further noticed that the word diluvion has not 
•been used anywhere in the Regulation except in the 
title, nor there is any specific provision made by the 
Regulation in regaid to diluviated lands. The topic of 
! diluvion should, therefore, be classed as one coming 
under Clause V, Sec. 4, ivhich lays down rules for cases 
not specifically piovided for by the Regulation. 

It is possible to conceive some distinction between p|,ys;cai 
i\\& CA&ts oi inundation or Encro chment and Diluvion, aspect of 

. . 1 . , . , Diluvion 

while considering them from their physical aspect. In and enaoaih- 

cases of Inundation or Encroachment, there is only sub- 

mersion of land or at best it is a case where the surface- 

stratum is washed away, and with the recession of the 

river the land re-appeais. But, in the case of Diluvion, 

there is complete absorption of the land by a river or 

the sea, leaving merely a site which is only a part of 

the river-bed or sea-bottom, and in such a case, land 

re-appeas only when it leforms by a gradual deposit of 

the soil, which may be called vertical accretion of the 

land to the site. This was the distinction which the 

Full Bench was evidently contemplating in the case 

oi Kattemoaee Dassee V. M onmohini (i). The Calcutta 

'High Court, in that case, apparently intended to lay 

down that the right of the previous owner would 

■continue in the case of Inundation, but in the case of 

'diluvion as understood above, the right of the original 

owner will cease to e.xist and such site would become 

public property. 

(I) 3 SiiUi. W. R. SI. 
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But the distinction drawn out above would seem to 
have been overruled by the Privy Council in the case of 
Felix Lopez (see page 499 an(e). In that case, their 
Lordships held that there was no difference between 
st(e and surface as the Full Bench would seem to think. 
In this view, it may be maintained that cases of en- 
ct oachment ^nAdiluvlon by a river have been placed on 
the same footing. It is further worthy of notice that, in 
the Regulation the word enct oachment has been used in 
connection with the cases of diluviation (see page 132 
ante'). In cases of encroachment by a river, it may be 
that the land is first encroached upon, that is, submerged 
and then washed away, but in cases of diluvion, the 
change by the action of the river refers to the washing 
away of firm land. 

Just as in the case of sudien enct oachment \>y a 
river or the sea, the ownership of the land encroached 
upon is not altered, (see page 133 ante) so in the case of 
diluviated land the original ownership continues. 
Whoever was the owner before would be presumed to be 
the owner during the period of submergence after 
diluvion. This view has been laid down in some cases 
which are to be briefly noticed here. The principle is 
evidently drawn from the view expressed by their 
Lordships of the Piivy Council in Lopez's case, as was 
pointed out by Sir Richard Garth in the case of Kally 
Charan Sahoov. The Secretary of State (i), where the 
learned Chief Justice observed as follows ; — “ It seems to 
me that the possession of the owner in such a case must 
be deemed to continue during the diluvion, and in fact 
until he is proved to have been dispossessed by some 
other person ; and I think that this view of the law is 
quite in accordance with Lopez's case (13 Moore’s I. A. 
467) and with the decision of the Privy Council in 
Radha Prosad Singh v. Ram Charan Singh (I. L. R. 
(i) I. L. K. 6 CM. 725 (730). 
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3 Cal. 79C). We certainly acted upon that principle in 
this Court in deciding the important case of Mohunt 
Cktttlei bhooj Bharto v. The Secretaiy of State for 
India (Reg. Ap. No. 184 of 1S77), which, I believe, is 
not reported, but against which, so far as I am aware, 
no appeal has been preferred.” 

“The plaintiffs in that case were shown to have 
been in possession of an estate in the j'ear 1846, which 
soon afterwards became diliiviated, and upon its re- 
appearance manj’ years afterwards, it was taken 
possession of by the Government and resettled with 
other persons. We held, that, under such circumstances, 
the plaintiffs’ possession must be considered as continu- 
ing during the period of diluvion, and until possession 
was shown to have been taken of the land by the Govern- 
ment.” It may be noticed that the decision of the 
Calcutta High Court in this case on the point of limita- 
tion was overruled by the Pi ivy Council, in the Secre- 
tary of State v. Ktishnamoni Gupta (l). 

The question of ownership of the submerged land 
after diluvion arose also in the case o( Mano Mohun 
, Ghose V. A^othura Mohun Roy (2), which was a suit for 
declaration of title to and recovery of possession of, 
alluvial lands, which had been diluviated more than 
twelve years before the institution of the suit. The 
plaintiffs proved their title and possession up to the 
time of diluviation, and alleged that the lands had 
reformed within twelve years without alleging or 
proving possession during that period. The defendants, 
on the other hand, alleged that the re-formation had 
taken place more than twelve years before the institution 
of the suit and that they had acquired a title to the 
lands by adverse possession for that period. In delivering 
the judgment in that case, Wilson, J. observed : — “A 
third proposition is also, I think, beyond dispute, that 
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fi) I. T. R. 29 Cal. 518. 


(2) 1 L, R. 7. Cal, 225. 
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wliere the true owner is in possession at the time of 
diluviation, liis possession is presumed to continue so 
long as tlie land continues submerged probably also 
afterwards until he is dispossessed.” j 

While delivering the judgment of the Full Bench, 
in the case of Mahomed Ali Khan v. Khaja Abdul 
Gunny (i). Wilson, J. observed thus : — “ Lands again 
may by natural causes be placed wholly out of reach 
of their owners, as in the case of diluvion by a river. 
In such a case, if the plaintiff shows his possession 
down to the time of diluvion, his possession is presumed 
to continue as long as the lands continue to be sub- 
merged.” 

In the case of the Seoelary of State /c; India v. 
Krishnamani Gupta (2), the.r Lordships of the Judicial 
Committee have laid it down as a broad proposition of 
law, that no title to the submerged land can be acquir- 
ed against the true owner, so long as it remains in that 
state. (See also Udit Natain Singh v, Golabchnnd Sahu, 
1 . L. R. 27 Cal. 221). This view was followed in the 
case of Madhubi Sundary Dassya v. Gaganendia Nath 
Tagote (3), where the Calcyitta High Comtjper. Geidt 
and Mitra JJ.) has laid down that during the peiiod 
when a piece of land is submerged under water, tlie 
true ow’iiers must be held to be in constructive posses- 
sion, and when it reappears and does not become fit for 
actual enjo) ment in the usual modes, it may be 
presumed that the previous possession continue, until 
■ the contrary is proved. 

In the case of Amiita Sundari Deni v. Sirajuddin 
Ahmed (4\ the High Court of Calcutta, following the 
above decision of the Secrctaiy of State v. Krishnamani 
Gupta, held that the rightful owners must be deemed in 

(1) I. L. R. 9 Cal. 744 (751) : is Cal. L R. 257 

(2) . I. L. R. 29 Cal. 518 ; 6 Cal. W. N. 617. 

(3) 9 Cal. W. N. III. (4) 19 Cal. W. N. 565 
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law to have been in possession of the submerged lands 
during the periods of diluvion. 

Diluvion, Sudden and Gradual : — Under this 
head, it is proposed to discuss whether there would 
be any differejice in the application of the principle 
of law relating to the ownership of the submerged 
land by reason of the fact that land in some cases is 
diluviated suddenly and in others gradually. A difference, 
in fact, has been suggested between cases of sudden 
and gradual encroachments (see p. 137 ante). The view 
expressed there has been stated in consonance with the 
intention of the framers of the Regulation, as would be 
evident from the words — “without any gradual encroach- 
ment,” used in Cl. II, Sec 4, (see pp. 345-346 ante). 
It has also been considered that the view expressed at 
p. 137 ante is consistent with what appears to be the 
law in England. There does not appear to be any doubt 
as to the point that in England a distinction is made 
between these two modes of submergence. In cases of 
sadden submergence, the ownership of the submerged 
land is not altered (see p. 133 ante) ; but in cases where 
submergence is effected by gtadual and imper cepdble 
encroachment of a river, the ownership is changed (see 
p. 137 ante). The latter view has been applied to a case 
in England even where the site has been found to be 
capable of being identified. [See Foster v. Wiight (r)]. 

From the above state of the law prevailing in Eng- 
land it can be reasonably assumed that the' law under 
the Regulation was understood to have been what was 
known to the framers of it, who were presumably English 
lawyers, until the decision in the case of Lopes v. 
Maddan Mohan (2) had been passed. In view of the 
unsettled state of the law this point has been left unde- 
termined where the topic of "Encroachment, Sitdden or 
Gradual" has been dealt with (see pp, 133-38 ante.) In 

CO 4 c. P. D. 438: 49 L.‘J. C. P. 97- 

-38 


(z) 13 Moo. I. A. 467( 
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the case of Srinath Ray v. Dinabandhu Sen (i), their 
Lordships of the Judicial Committee have not laid 
down distinctly whether the original ownership of the 
land would be affected, if such land is encroached upon 
by the river gradually and imperceptibly, although 
they have said there, in distinct terms, that “sudden 
invasion of a private owner’s land by the waters of a 
navigable river" would not deprive him of the owner- 
ship when the waters permanently retire. The point 
was, therefore, reserved for discussion under the head of 
"Diluvion, Sudden and Gradual" by which technical 
r\dsn& enct oackntent by a river is understood in this 
country. 

In regard to land which is diluviated by the sudden 
change of a river, there does not appear to be any 
difficulty, as the law on this point is perfectly settled 
that there would be no change of owneiship, if there be 
reasonable marks to continue notice of it or to prove its 
identity; (see pp. I 33"34 awf?). Land suddenly invaded 
by the waters of a river docs not change ownership and 
when the waters retire permanently, it is restored to the 
original owner, (see pp 133-134 ante). Land suddenly 
submerged and dis-joined .from one estate and joined 
to another estate will be restored to the original owner, 
if the identity is established (see under Avulsion 333-38 
ante) So it may be taken as settled law that when 
diluviation is effected suddenly, the original ownership 
remains unaffected. 

As to diluviation which is effected gradually and 
imperceptibly, a difficulty arises only because of the law 
of Lngland as pointed out above. According to the law 
of England, when riparian land is reduced to the'eondi- 
tion of the river-bed by the gradual and ^imperceptible 
encroachment of a river, the Crown becomes the owner 


(i ) I. L. R. 43 Cal. 489. 
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of such submerged land by the converse application of 
the rule of alluvion (i). Now, the question is whether a 
similar rule would apply to a similar case in this country. 
The question of the ownership of the gradually diluviated 
land does not appear to have arisen in this country ex- 
cept in connection with the right of fishery in the waters 
upon the site of the diluviated land, or in relation to the 
right of property in the gradually diluviated land when 
it re-forms or re-appears. Cases relating to the question 
of the right of fishery in the water upon the site of the 
gradually diluviated land, would not be of any assistance 
in determining the ownership of the gradually diluviated 
land, as it has been held that fishery right in this country 
is not indissolubly connected with the ownership of the 
subjacent soil ; [see Siinath Roy v. Din. noth Sen 2)]. 
It, therefore, becomes necessary to consider the cases of 
reformation on the original site to determine whether 
any distinction has been made in the application of the 
rule underlying the law of reformation between cases 
where original diluviation has been effected suddenly 
and where the same process has been effected gradually. 

Referring to the facts of the Lopes's case (3) which 
is the leading decision on the point, it will be found that 
the admitted facts so far as is necessary to quote for 
the present purpose, are as follows : — '• It is admitted 
on both sides that the mousah in question was at one 
time situate on the north side of the defendant’s mousas 
of Burraree, and it was gradually washed away by the 
River Ganges, the diluvion commencing in the year 
1803-41. In the year 1S48 land began to reform on the 
original site of the mousah, and the alluvion increased 
until it became a considerable tract.” These words 
make it clear that the diluviation of the land in Lopes' s 
case was gradually effected, and notwithstanding that it 

(i) ffnll and Selby, Roll Co., 5 M, and W 327- 
(3, I r.1 R 42 Cal 489. (3) *3 Moo, I, A 467 (470), 
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was held that the original owner was entitled to the site 
and to the reformation on such site. 

In the case of Mano Mohitn Ghose v. Mathuia Mo- 
hun Roy '^1), where the possession of the true owner at 
the time of the diluviation was presumed to continue as 
long as the land continued submerged, the proce.sses of 
diluviation and re-formation were found to be gradual. 

Referring to the facts of the case of Secretary of 
State V. Krishnatnoni Gupta (2), as stated in the judg- 
ment of Lord Davey, it would appear that submergence 
of lands in dispute took place from time to time, which 
evidently indicates that the diluviation was gradually 
effected in that case. 

The decisions, cited above, prove that the previous 
owner is entitled to the land re-formed on the original 
site, irrespective of the question whether the original di- 
laviation was stci&feu or gractuat. From this, it follows 
that the right to the diluviated soil is not lost, however, 
gradual the process of diluviation may be. It can. there- 
fore, be maintained that in this country, no distinction 
is made in the application of the law, whether the dilu- 
viation be sudden or gradual. This is a distinction 
which is made according to the law of England, and it 
does not appear to have been followed in this country. 
In this connection, reference may be to the case of 
Narendra Chandra v. Ntipendra Chandra Lahtri (jf). 
In that case, Ghose and Pargiter, JJ. after referring to 
the English cases (see p. 475 ante^ where the distinction 
has been made, declined to follow them, as the principle 
which underlies the decision in Lopes’s case clearly 
indicated that the owner of the soil continued to be 
owner of it, even though covered with water. That 
was, no doubt, a case of fishery, but the right of fishery 
in that case was considered as an incident and component 

(i> I. L. R. 7. Cal. 225 (232). (a) I, L. R. 29 Cal. 518. 

(3) 4 Cal. L. J. 51 : lo Cal. W. N. 540. 
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part of the ownership of the soil subjacent. The view 
expressed in that case by the learned Judges, was sup- 
ported also by the application of the general principles 
of equity and justice as declared by Clause Fifth, Sec. 4 
of Regulation XI of 1825. See. also under “Without 
any Gradual Encroachment ” pp. 340 46 ante. 

Diluviou and Reduction of Rent and Re- 
venue : — The rules of law prevailing in different pro- 
vinces, whereby it is provided that the diminution of 
area is to be followed by reduction of rent and revenue, 
have been laid down by seperate. acts and enact- 
ments and they are briefly noticed below. 

Government and pi'ivate proprietors : — In in Bengal. 
Bengal, the Bengal Alluvion and Diluvion Act (IX of 
1847J which deals with the assessment and measurement 
of land gained by alluvion or dereliction of a river or the 
sea, contains among others the following provision. 

Sec. 5. “ Whenever on inspection of any such new 

Deduction from jama of “^p it shall appear to the 

estate from which lands have local revenue authorities that 
been washed away. 

laud has been washed away 

from or lost to any estate paying revenue directly to 

Government, they shall without loss of time make a 

deduction from the sadar jama of the said estate equal Proportionatf 

to so much of the whole sadar jama of the estate as deduction of 

suddar jama. 

bears to the whole the same proportion as the mufassal 
jama of the land lost bears to the muffasal jama of the 
whole estate ; but if the mufassal jama of the whole 
estate or of the land lost can not be ascertained to the 
satisfaction of the local revenue-authorities, then the said 
local revenue authorities shall make a deduction from 
the sadar jama of the estate equal to so much of the 
whole sadar jama of the estate as bears to the whole 
the same proportion as the land lost bears to the whole 
estate. And this deduction, with the reasons thereof, 
shall be forthwith reported by the local revenue-authori- 
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ties for the iiiformation iuid orders of the Board of 
Revenue, whose orders thereupon shall be final”. 

“ 0 « inspection of any such new m ip" : — The ex- 
pression 7 naps" in the above section means "new 

maps" referred to in Sec. 3 of Act IX of 1847, which are 
to be prepared according to the new survey which, it 
shall be l.iwful for the Government of Bengal to diiect, 
of the lands on the banks of rivers and on the shores of 
the sea in order to ascertain the changes, whenever ten 
}’ears shall have expired after the last pievious survey. 
Such “new maps” can therefore be prepared only at the 
expity of ten years from the last previous survey ; and 
it is also apparent from the words of the above section 
that ‘on inspection of such new map,’ which evidently 
means ‘on comparison of the new map with the old 
ones’ — that such deduction of revenue can be made. 
From this it follows that a deduction of revenue can be 
made only at fixed periods, namely, at the expiiy of ten 
j ears after the la.st survey. 

Suppose an estate is surveyed last in 1853, and a 
part of it diluviates in 1S57, the landowner will not be 
entitled to a proportionate reduction of revenue untd 
the year 1863, when a new survey will have to be made 
according to the terms of Sec. 3, Act IX of 1847. 

This interpretation may be suppoitecl by the view 
expressed by their I.ordships of the Judicial Committee 
in the case of The 5 ecrelaiy of State v. Fahamidannhsa 
Begum (i), in the following passage : — “If, indeed, such 
legislation as is contained in the preceding s. 5 had 
been in force from the outset, so that as soon as land 
had been washed away from a permanently-.settled estate 
there had been a proportionate reduction of the revenue 
payable to the Government, it would not have been 
unreasonable to regard the land when again free from 
water as land ‘added’ to the estate, and to assess it 


(I) 1 . L. B. 17 Cal. sgo (603). 
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accordingly. And it may be lhat when the new map 
shows that land has been washed away from a settled 
estate since the previous survey, a proportionate abate- 
ment ought to be made under the Act of 1847. Upon 
this it is unnecessay to pronounce an opinion. It is 
clear that the Act provides no machinery for making 
such abatement where the land was covered with water 
at the time of the original survey. It is only ‘when on 
inspection of the new map’ tt appears that land had 
been washed away that there is any legislative authority 
for making an abate ment.” From the above interpre- 
tation it follows that a proprietor will not be entitled to 
proportionate reduction of sadar jama at the very mo- 
ment when his estate is diluviated as against the 
Government representing the sovereign authority ; nor 
would the Government as such will be entitled to assess 
alluvial accretion except at the re-surveys contemplated 
by Sec. 3, of ActlX of 1847. See Obhoy Churn Chow- 
dhury V. Ihe collector of Dacca (1). 

"Shall be final" ; — .^s to the significance of these 
words, reference may be made to the case of Fahamida- 
nnisa Begum v. The Secretary of State (2), which was 
affirmed by the Privy Council in The Secretary of State 
V. Fahamidannissa (3) See also “Suits under the 
Regulation” post. 

Next, it may be maintained that there is nothing 
in Act IX of 1847, which precludes the Government 
from granting a reduction of rent or claiming an 
enhancement of revenue on account of alluvial accre- 
tions except at resurveys when the Government acts in 
the capacity of a private zemindar! as in khas mahals. 
As to the point that the Government is in the position of 
a private zemindar in respect of khas mahals, it would 
seem to be settled law in the country. (See pp. 240 and 
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(i) 4 Suth. W. R. 59 (civ). 

(3) See p. 548 


(3) I. L. R. 14 Cal 67. 
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242 ant£). In such capacity it would be open to the 
Government to allow the abatement of rent except as 
laid down by the provisions of Act IX of 1847. This 
view would seem to follow from the decision of tlje 
Calcutta High Court, in his case of Abhcy Chum v. The 
Collector 0/ Dacca (1). 

Landlord and Tenant, Former law : — As be- 
tween the landlord and tenant the rjuestion of deduction 
of rent will be governed by the provisions of the Law of 
Landlords and Tenants. The earliest enactment to which 
reference will be made here is the Act X of I859, Sec. 
18 of that Act runs as follows -.—“Every raiyat having 
a right of occupany shall be entitled 

When raiyat may . , - , . . r 

claim abatement of to claim an abatement of the rent 

previously paid by him, if the area 

of the land has been diminished by diluvion or otherwise, 

or if the value of the produce or the productive powers 

of the land have been decreased by any cause beyond 

the power of the raiyat, or if the quantity of land held 

by the raiyat has been proved by measurement to be less 

than the quantity for which rent has been previously 

paid by him.’’ 

Provisions exactly similar to the above section were 
declared by section 19 of Act VIII 1869. (The Law 
of Landlords and Tenants.) 

According to the provisions of the former law, the 
right of an occupany raiyat to claim a deduction of 
rent on account of his land having decreased in area by 
diluvion was indiputable. But, by the terms of the Kabu- 
liyat a tenant might have been precluded from claim- 
ing such abatement of rent, under the old law. This 
point was discussed by the Calcutta High Court, in the 
case of Sheik Enayutopllah v. Shaik Elaheebuksh (2), 
where it was held that a tenant whether with or with- 


(t) 4 Suth, W. R. 59 (Civ). 

(2) Suth. W. R, 1S64 (Gap no.) 4s (Act X Rulings). 
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out a right of occupancy was entitled to abatement of 
lent for land waslied awaj , unless precluded bj’ the 
terms of his Kabuli} at fioin claiming that abatement. 
Sir Barnes Peacock, C. J., in delivering the judgment of 
the Court in that case, with reference to the words — 
“raiyat having a right of occupancy” in the above sec- 
tion 1 8, observed as follows: — “Although section i8, 
Act X of 1S59, is confined to raiyats having a right 
of occupancy, yet that Act was not intended to take 
away any right which existed by law, independently of 
the Regulations thereby lepealed ; and if, before the 
passing of the Act, a tenant, not having a right of occu- 
pancy, was entitled to abatement for any part of his 
land washed awa\-, it was never intended by Act X of 
1S59 to take away that right. In England, it is clear 
that, if a portion of a tenant’s land be washed away, he 
is entitled to have an abatement of his rent pro tanto. 
The rule is clearly laid down as follows in Bacon’s. 
Abridgment, 7th Edition, Vol. II, p. 63.” After quoting 
that rule in the next passage of his judgment, the 
learned Chief Justice continued thus : — “We think that 
that rule is founded on the principle of natural justice 
and equit}’, that, if a landloid let his land at a certain 
rent to be paid during the period of occupation, and 
the land is, by the act of God, put in such a state that 
the tenant can not enjo}'-, the tenant is entitled to an 
abatement.” 

It would therefore seem to follow from the above 
passage in the judgment of Sir Barnes Peacock, that 
the right of a tenant to an abatement of rent on account 
of the diluviation of his land, is a right founded 
upon the general principles of equity and justice. See 
also Rnglmnath ITomiuI Ja^atbund/iu {i), and Sham 
Loll V. hady Bunjara (2). An auction-purchaser of 
a holding was al-so held to be entitled to claim abate- 
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(i) S Tal L. K. 39-1. 
29 


(z) 2 Hay’s Rep 522. 
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ment of rent when the area was diminished by diluvion 
although his purchaser may have neglected to make such 
claim ; Kalipi asanno Rai v. Dhauanjay Ghose (i). but 
in a case of a piivale sale it was held that the purchaser 
was not entitled to enforce the claim of abatement, 
as his vendor did not claim the 1 ight at the time fixed 
by the agreement between him and the landloid : 
Prosunno Moyce v Doya Moyec (2). 

As to talookdars, liowladars, pufntdars, dar-putuidars 
and other tenure-holders, it would seem to be clear th.-.t 
under the former law, it was open to them to claim the 
right to abatement of rent, when the whole or poition 
of the land owned by them had been washed away. In 
Afsuruddinv. (3', it was held that in the 

absence of an express stipulation to the contrar\’, a 
talookdar was entitled to claim a reduction of rent, when 
his land had been washed awa3^ In the case of H010 
Kishen v. Joykishen (4\ it was ueld by a I'ull bench of 
the Calcutta High Court that a putnidar or anj' other 
lease-holder could sue for abatement of rent under See, 
23 of Act X of 1859. 

In the case of Ishan Ckunder v. Chiindef Kant (5), 
the original tenure-holder having agreed not to claim 
abatement of rent, a purchaser of his right at an auc- 
tion-sale was held bound by the uiiginal contract, al- 
though a portimi of the land was diluviated. 

There appears to have been some doubt as to the 
right of a talukdar created before the permanent .settle- 
ment to claim abatement of rent under the former law ; 
Ram Chum Bysack v. Lucas (6). 

Landlord and tenant, present law. 

Since the passing of the Bengal Tenancy Act (VIII 
of 1885), all the previous enatments have been repealed 

( 2 ) 22 Suih. \V. R 27S» 
(4) I Suth. W. R. 299- 
(6) 16 Suth, W- R. 279 tCiv). 


(i) I. I.. R. IT Cal. 625. 
(3) Marshal’s Rep. 558. 
(5) isCal. L. R. 55. 
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in those parts of Bengal, Behar and Orissa, where the 
application of that Act has been extended. In such 
paits, the cases relating to the reduction of rent on the 
ground of the decrease of area by diluvion will be 
governed b^’ the provisions of Sec. 52, sub-section (i); 
cl. (b), which runs as follows : — 

52. (i) “Every tenant shall — ’* 


“(b) be entitled to a reduction of rent in respect of 
any deficiency proved by measurement to exist in the 
aiea of his tenure or holding as compared with the area 
for which rent has been previously paid by him, unless 
it is proved that the deficiency is due to the loss of 
land which was added to the area of the tenure or hold- 
ing by alluvion or otherwise, and that an addition has 
not been made to the rent in respect of the addition to 
the area.” 

The word “tenant” has been defined by Sec. 4 of 
that Act, which includes tenure-holders, under-tenure- 
holders, raiyats and under-raiyats. 

Thus, the distinction between tenure-holders and 
raiyats which prevailed under the former law with refer- 
ence to their right to claim abatement of rent when the 
area of their holding is diminished by diluvion, has been 
removed. Under the present law, a raiyat cannot be de- 
prived of his right to claim abatement under Sec. 52 of 
the Bengal Tenancy Act, even if there be a contract to 
the contrary : Sec. 17S, cl. (f). In this respect, the pre- 
sent law diffeis from the former law, according to which 
an express stipulation could have deprived a tenant of 
his right to claim abatement of rent. But, in the case of 
tenure-holders, an expiess agreement not to claim 
abatement debars him ftom claiming a deduction of 
rent on the ground of diminution of area by diluvion. 
Section 179 of the Bengal Tenancy Act makes suoh 
agreement valid. In the case of Nunda Lai Afukherji 
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V. Kymuddin Gaidar (i), the lease was a permanent 
mokurari one, in which it was stipulated that the tenant 
would not be able to claim abatement of rent for dimi- 
nution of area by diluvion. It was held that on account 
of diluvion the tenant was not entitled to claim an 
abatement of rent under Sec. 52. 

The word “ tenant ” in the above section does not 
include a raiyat who holds dtarah land as ct n'emp'ate 1 
by the provision of Section iSo of the Bengal Tenancy 
Act, so as to be able to claim a reduction of rent 
according to the provision of Sec. 52. This point has 
been decided in the case of Sfinib'tsh Proshad v. Ram 
Raj 7'ewari (2), where it has been held that a laiyat 
who holds dearah land can not, until be has acquiicd 
occupancy right in his holding by twelve j ears conti- 
nuous possession, demand a reduction of rent under 
cl. (b) of sub section (i) of section $3 of the Bengal 
Tenancy Act. 

The rules for reduction of revenue in respect of 
mahals diminished by diluvion has been piovided foi 
liy Sec. 99, cl. (2) of the North-Western Provinces and 
.Oudh Lamd Revenue Act, 1901 (Being Act 111 of iQCr, 
•United Provinces). See page 303 ante. 

- As for reduction of rent on account of the dimi- 
nution of area of a tenant, piovisions have been made 
■under Chapter IV of the Noith-Westcrn Piovinces 
iTenancy Act, igoi (Agra Tenancy being .Act II of 
.1901, United Provinces). By cl. 'e), section 42, it has 
'been laid down that an ex proprietary tenants may sue 
■ for abatement of rent when his holding has been decrea- 
sed by diluvion or by encroachment. Clause (g). Sec. 43 
lays down a similar provision for abatement of rent in 
respect of the holding of an occupancy tenant. A 
similar right has been given to non-occupancy tenants 
by Clause (a). Sec. 48. See pp. 320-321 ante. 


(1) gCil. W. N.886. 


(2) iS Cal. W. N. 598. 
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In the Punjab, the provision for deduction of revenue i„ 
has been made by section 59, cl. (e) of the Punjab Land runj"**- 
Revenue Act (XVII of 1S87); see page 303 ante. The 
cases relating to the deduction of rent on account of the 
deficiency of area caused by the action of a river will 
be governed by Sec. 28 of the Punjab Tenancy Act 
(Act XVI of 1S87). The substantive provision has been 
laid down by sub-section i), clause (b) of Sec. 28, which 
runs thus : — 

“28(1) Every tenant shall — ” 

(b) “be entitled to an abatement of rent in respect of 
any deficiency proved to exist in the area of his tenancy 
as compaied with the aiea for which lent has been 
previously paid bj- him, unless it is proved that the 
deficiency is due to the loss of land which was added to 
the area of the tenancy by alluvion or otherwise, and 
that an addition has not been made to the rent in res- 
pect of the addition to the area.” 

The provision thus made by the Punjab Tenancy 
Act, 1887 would appear to be similar to the law, laid 
down by the Bengal Tenancy’ Act (see pp. 319-320 
ante.) 

Miscellaneous cases where cl. V, Sec 4, has 
been applied ; — 

The two principal classes of cases, namely, those 
relating to refoimatlon in sifii and those of diluviation, 
for which no specific provision has been made by the 
Regulation, and which have been, for that reason, 
decided upon “general pimciples of equity and justice,” 
have been discussed. It is now proposed to discuss only 
few other decided cases where, in the absence of any 
specific provision in the Regulation, the general prin- 
ciples of equity and justice have been applied. 

In the case of liajemira Nath Ray v. Nando l,al 
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Guha {i), the point that was raised was, whether an 
alluvial accretion to a rent-free Mahatran was liable to 
be assesed with rent according to the principle ol law 
involved in the express enactment of S. 52 of the Bengal 
Tenancy Act (VIII of i8£5). In that case, it has been 
held {per Mookerjee and Beachcroft, JJ ) that Sec. 52 of 
the Bengal Tenancy Act is not directly applicable to 
such a case, and that the alluvial increment to a rent 
free tenure is liable to be assesed with rent according to 
the general principles of eqiiitj- and justice, by which 
such cases are to be decided (see pp. 323-325 atitt). 

It ma)’ be observed in this connection tliat it was 
held by the Sudder Court, In the case of lUussf. 
Jinmmoiiee V. Oomesh Chundcr that such light uas 
left to Zemindars by the proviso to clause fiist, sec. 3 
of Regulation II of 1819, in cases where the increment 
did not exceed ido Bighas (see pp. 322-323 ante). 

In Narendra Chandra Lahirt v. Nnpcndri 
Chandra Lahirt (3), a non tidal and non-nnvigable 
river which formerly flowed through the estate of A, by 
gradual and imperceptible encioachment, submeiged a 
portion of an adjoining estate of B. A claimed a light of 
fishery over that portion of B’s state which was then sub- 
merged by the river. It was held in that case that upon 
general principles of equity and justice as declaicd by 
Cl. V., Sec. 4, A did not acquire any such right. I'hiis, 
in a case where the right of fishery was in dispute, it 
was held by the Calcutta High Court (/ler Ghose and 
Bargiter, JJ.) that the Courts ol Justice would be guided 
by the general principles of equity and justice, (see pp. 
4 ; 4 - 7 S ante). 

Now, the above' two decisions illustrate how Clause 
Fifth, Sec. 4, has been construed by our Judiciary. 


(1) 19 Cal. L. J. 595 : 18 Cal. \V. N. 1206. 

( 2 ) (1858} Bang. S. D. R. 1836. 

(3) 4 C.1I. L. J SI i 10 Cal. W. N. S40. 
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In the case of Kalee Petsh/iei v. Collector of Mymen- 
stogh (i), where the contest was between two private 
proprietois for the possession of an island to which 
Government did not lay any claim, it was held that if 
the Goveinment did not think fit to lay claim to it, 
the case would fall within the 5th Clause of Section 4, 
(see p. 402 ante). 

“Best evidence •*•»*»•» of established local 
usage”: — This point has been dealt with at some length 
under the head of 'dear and definite usage,” (see pp. 190 
— 195 tinte). What would, and would not, constitute the 
best evidence of local usage, has been discussed in that 
part in reference to reported eases, where the point lias 
been dealt with. 

Cases where Cl. V, Sec. 4 has not been applied : — 

In the case of Roitee Surttomoyee v. far dine Skinner 
& Co. (2), the plaintiff claimed a part of the river-bed 
between an island and the main land, as foiming an 
accretion to the island which was a khas mahal 
purchased by her at the sale by the Collector. That 
part of the liver-betl gradually dried up in consequence 
of the channel between the island and the main 
land, having become closed at both of its ends. It 
was held by the Privy Council that in such cases the 
dried-up bed could not be regarded as land gained 
by gradual accession fiom the recess of the river. In 
this case, it was contended on behalf of the appellant 
that, upon the general principles of equity and justice, 
according to the provision of Cl. V, Sec. 4, she was 
entitled to it. Upon this contention, their Lordships 
held that Cl. V. Sec. 4 r^-as not applicable to the fact.s 
of the case, as the land in dispute was not gained by 
alluvion or dereliction of a river within the meaning of 
that clause. 


(i) 13 Suth. W. K. 366 (3?o)i 
(a) 20 Sulh. W. R, 276 (Civ ) 



ALLUVION AND DILUVION. 


Rklating to Suits respecting Alluvial Lands. 


Bight to 
contest 
liability to 
assessment of 
revenue In 
Civil Courts 
expressly 
given by 
Beg. II of 
1819 


Suits relating to the liability to assessment of 
Revenue in respect of Alluvial Land 
Under this head, the right of piivate propiietois 
to contest their liability to assessment of revenue b}- the 
Government in a Civil Court is to be discussed The re- 
gulations and enactments which have been passed to deal 
with the question of assessment of levenue upon alluvial 
increments have been stated before in connnection 
with “Assessment of Revenue on Accretions,” (see pp. 
288-292 ante). It would be appaient on reading those 
pages that Regulation II of 1819 [Bengal Land-Reve- 
nue Assessment (Resumed Lands) Reg. i8iq] lays down 
the provision of law on the subject. That 

Regulation, by Cl. 3, Sec. 2i, declares that the order of 
the Board of Revenue pronouncing against the liability 
to assessment shall be considered final, unless fiaucl or 
collusion in the previous inquiry can be established in a 
Court of Justice. Sec. 22 of Regulation II of 1SI9 
provides that a paity may be left in possession of the 
land which the Revenue .Authoi ities consider liable to 
assessment, whenever he shall engage to institute a suit 
in a Court to try the justness of the demand made by 
the Reveiiue-Authoiities. Additional right to contest 
liability to assessment by civil suits has been given to 
proprietors by further provision made by Sec. 24 within 
the limited time, prescribed by “that section. Sec. 26 of 
that Regulation further lays down that against the 
decision in cases instituted in the Zillah Court, there 
would be a right of appeal to the court of Sudder 
Dewany Adalat. Sec. 31, Reg. H of 1819 lastly asserts 
in general terms that “it being left to the Court of Judi- 
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cafure to decide on all contested cases whether lands 
assessed under the provisions of this Regulation were 
included at the period of the decennial settlement with- 
in the limits of the estates for which a settlement has 
been concluded in perpetuity, and to reverse the decision 
of the Revenue-authorities in any case in which it shall 
appear that lands which actually formed, at the period 
in question, a component part of such an estate, have 
been unjustly subjected to assessment under the pro- 
visions of this Regulation, the Zamindars and other pro- 
prietors of land will be enabled, by an application to 
the Courts, to obtain immediate redress in any case in 
which the Revenue-authorities shall violate or encroach 
on the rights secured to them by the Permanent 
Settlement." 

It would thus appear clear that the right to contest 
the liability to be assessed with revenue in respect of 
any land included within the boundaries of any per- 
manently .settled estate was expressly given to zemin- 
dars and other proprietors of land by Regulation 11 
of 1819. 

The next Regulation to which reference should be 
made in this connection is Regulation VII of 1832 
(Bengal Land Revenue Settlement Regulation, 1822). 
This Regulation applied at first to the ceded and con- 
quered Provinces in the district of Cuttack, pargana 
Pataspur, and its dependencies where the permanent 
settlement has not been introduced and was afterwards 
extended to the Provinces of the Bengal Presidency to 
be applied to various mahals and tracts for which a 
permanent settlement had not been concluded, by the 
provision of Sec. r of Regulation IX of 1825 (Bengal 
Land-Revenue Settlement Regulation, 1825). Although 
Regulation VII of 1822 deals with estates or mahals 
not permanently settled and gives power to the Collector 
to deal with questions of title in a variety of matters, 
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yet in such cases it makes provision for resort to Civil 
Courts, to contest the decision of the Collector. 

The right to bring a regular suit in the Zillah Court 
to contest the decision of the Collector relating to the 
' existence of any usage of partition has been expressly 

given by proviso II, clause second of sec. I2 of that Re- 
. gulation. There, it has been also piovided that in ceitaian 
cases the decision of the Revenue-Officers shall be 
conclusive. Sec. i8 declares that the Couits of Judica- 
ture shall not disturb possession given by the Collector, 
except on a regular suit and on a decision as to the 
right. Sec. 23, Cl. (2) lays down that regular suits 
which may be brought to contest decisions passed by 
the Collector shall be of the natuie of an appeal to the 
• Court in its regular jurisdiction from a summary' awaid 
It shall not therefore be necessary for the Collector or 
other officer of Government to be a ornty in the action. 
By the sixth clause of sec. 29, Reg. VII of 1822, the 
the right to bring a regular suit to contes the decision 
of the Board of Revenue has been distinctly' given in the 
following words: — “Any person, however, dissatisfied 
with the summary judgment of the Collector or the 
Board, and desirous of a full and formal decision, shall 
be at liberty to prefer a regular suit to try' the nieiits 
of the case in the Zilla or other similar or superioi Court 
in which it may be cognizable.” 

By Regulation IX of 1825 (Bengal Land-Revenue 
changed^ the* Settlement Regulation, 1825) rules of procedure laid down 
ta^**”*'''* in Reg. II of 1819 have been modified but the substan- 
tive law declared by Reg. II of 1819 remains unchanged. 
Reg.IX of 1S25 by a proviso to Clause Twelfth, Sec. 
down additional rules for instituting suits in Civil Couits. 

The Regulation that should be referred to next is 
Regulation III of 1S28. By this Regulation, Special 
Commissioners were appointed in some districts for a i 
speedy determination of suits brought to contest the 



CL.V.] SUITS TO CONTEST LIAIULITY TO ASSESSMENT. 


demand of Reveiiue-Officeis. In those districts where 
Special Commissioners were appointed the powers of 
the ordinary civil couris in such cases were suspended 
and no appeal lay to them from the decisions of Collec- 
tors or the Board of Revenue. All these provisions 
were, however, repealed by Act I of 1903. Sec. 10, 
clause second of that Rej^ulation, which has not been 
repealed, provides that all decisions by the Boards of 
Revenue ielatin<T to the liahdity of assessment of lands 
shall be earned into immediate execution, notwith- 
standing that the parties against whom such decision 
maj’ have been passed, shall have instituted a suit to 
contest the decision of ihe Board in any of the estab- 
lished Courts of Jiistrcc Clause Third of Sec. 10, 
further lays down that all suits which may be instituted 
in the established Courts of Justice under the provisions 
of .sections 23 and 24, Reg II of 1S19, and Sec. 5 of 
Reg. IX of 1825 to contest the decisions of the Board 
of Revenue shall be heard and determined as being in 
the nature of appeals from those decision.s. That clause 
further provides rules as to when further evidence oral 
and documentary should be and should not be taken. 
By clause fourth of that section, the right has been 
reserved for the Revenue-.iuthorities to prefer an appeal 
in those cases to the Court of Sadar Dewani AdaUt from 
the decision passed in the first instance by Zillah courts. 
Lastly, by a proviso to Sec. 13, that Regulation lays 
down that suit.s brought by Zemindars, Talukdars and 
other Sadar Malguzars, owning and occupying land in 
the neighbourhood of the Sundarbans with a view to 
contest the right of the Government to make grants, 
leases, and assignments in respect of lands which may 
be proved to be within the limits of the unoccupied 
jungle, shall be dismissed with costs. [See. Rajah 
Barodnkant Roy v. Commissioner of the Sundarbans (i)] 
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It is thus apparent that modifications made by the 
provisions of Regulation HI of 1828 relate only to the 
rules of the procedure and they do not touch the light 
of appeal to civil tribunals of the country nor alter any 
of the rights previously assured to the owners of pei ma- 
nently-settled estates. 

The above review of tlie law which existed in this 
country prior to the passing of Act IX of 1847 (llengal 
Alluivon and Diluvion Act, 1S47) discloses the fact that 
although successive Regulations had been passed after 
the Permanent Settlement of Bengal (Regulation I of 
1793), they were only intended to bring under assess- 
ment lands not included in permanently settled estates 
and lands which were waste 01 lands gained by alluvion 
or dereliction of a livei or the sea, comprised \\ itliin 
permanently settled estates which were rigorously 
excluded from further assessment. It would also he 
apparent from the above review that the propi ietors 
were also assured that they would be able to protect 
themselves by suits in Civil Courts when the revenue 
authorities act in a way which may prejudice then- 
permanent right 

Now, turning to Act IX of 1847, whereby the 
previous Regulations regarding the liability to assess- 
ment of land gained by alluvion or dereliction w.vs 
repealed, it would be found that Sec. 6 lays down that 
assessment made by local revenue authorities and 
confirmed by the Board of Revenue shall be considered 
final. Sec. 9 of that Act further provides that no suit 
or action in any Court of Justice shall He against the 
Government or any of its officer on account of anything 
done in good faith in the exercise of the powers con- 
ferred by that Act. 

By reason of the above provisions in Act IX of 1847, 
that Act was construed for sometime as having abroga- 
ted the right of a proprietor to contest the liability to 
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assessment of lands which reformed on an original site 
of ascei tainable boundaries, bj- suits in civil courts. 
This will be apparent fiom the first two cases briefly 
noticed below. 

In the ca=e of Dfwan Ramjev:an Singh v. TJie Collec- 
tor of Shahahad If), it was held that land, which upon 
inspection of the Suivey Map appeared to have been 
added to an estate, although it might be a re-formation 
upon the old site, was liable to assessment under section 
6, Act IX of 1S47, and no suit would lie in a civil court 
against the orders of the Board of Revenue in such a 
matter. Sir Richard Couch, while delivering the judg- 
ment of the Court in that case, sjiid thus : — ^‘The deci- 
sion of the Ptiv)' Council is a decision with regard to the 
property in the land which is so reformed, that is, where 
the land which was foimeily lost to the proprietor by 
being washed away or submerged, is reformed upon 
the old site and the boundaries can be traced 5 the land 
so reformed belongs to him. But that decision does 
not touch the construction of this .^ct ’’ 

“It appears to us that this is a case coming within 
section 6, where power is given to assess the land which 
had been re-foimed, and then the same section says 
expressly that orders of the Sndder Board of Revenue 
shall be final in such a matter. If the present plaintiflf 
had any case at all, it was one for the consideration of 
the Sudder Board of Revenue and not for a suit in 
a Civil Court.” This view was followed in Ratn Jezvan 
Singh V. The. Collector of Shahabad (2), where it was held 
fer Couch. C. J., and Phear & Ainslie, J J.) that the 
words — “ land has been added to any estate paying 
revenue directly to Government,” in Sec. 6, Act IX of 
1847, mean “added to the estate as it is depicted on 
the survey map.” 

(1) 14 Beng L.. R. 231 (Note) : 18 Sutli, W. R. 64 (Civ). 

(2) ig Suth. W R. 127. 
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The view expressed in the above two cases was 
modified in the case of The Collector of Moor shedabad v. 
Fay Dhunpul Singh (l^. In that case, a piece of land 
was gained from the river Ganges, and was supposed to 
be an addition to a Zeinindari by the Survey Authori- 
ties, and as such it was settled with the Zemindar with 
an additional jumma having been assessed upon it. It 
was held that so far as the addition was concerned, the 
orders of the revenue authorities were final under 
section 6 of Act IX of 1847 as regards the person wliom 
they directly affect, namely, the zemindar, but those 
orders did not operate to take away the right of the 
proprietor from whom the land was gained to seek by 
suit in a Civil Court to recover his property from the 
hands of those who weie keeping it fiom him. It was 
further held in that case that the words of section 9 of 
Act IX of 1S47 would bar a suit against Government 
or its officers for damages on account of anytliing done 
in good faith in the exetcise of the powers conferred by 
that Act, but they did not forbid a suit to recover pio- 
perty which either Government or its ofliceis ma)’ be 
keeping away from its rightful owner. This decision 
was followed in Nara'tt Chander v. Taylor and others 
(2), where it was held that altliough a settlement made 
by the revenue authorities under Act IX of 1847 was 
final, the fact of such .settlement would not preclude a 
proprietor from establishing his right to the lands so 
settled. 

The next case where the point was raised is the case 
of Sarat hundari Debi v. Secretary of State (3). In 
that case a distinction has been made between a suit 
which is brought to contest the amount of revenue 
assessed upon lands in dispute and a suit which is 

(1) 23 Suth W. R 38: IS Beng L. R. 49. 

(2) I, L, R. 4 Cal. I03 : 3 Cal, L. R. 151. 

G) I h* R. 1 1 Cal. 7S4. 
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institutefi to contest the right of the revenue authorities 
to assess those lands with any additional revenue ; and 
it was held that the assessment in the former case was 
final and could not be called in question in a civil suit, 
but that fact would not bar a suit in the latter case, 
which would raise a question of jurisdiction, namely, 
whether the revenue authorities had jurisdiction in such 
cases to act under the provision of Sec, 6 , Act IX of 
1S47. This view is supported by the following passage 
in the judgment : — “We think, therefore, that the words 
of the Act and the reported cases go to this extent, 
that when an assessment has been made under Sec. 6 of 
the Act and approved by the Board of Revenue, that 
assessment is final and can not be called in question in 
a civil suit. But the fact of an assessment having been 
made is no bar to an inquiry as to whether the Act 
applied, and whether the revenue authorities had any 
right to make the assessment— in others words, whether 
they had jurisdiction under Sec. 6 of the Act. That is 
a question which we think it is open to the Courts to 
try, and that is precisely the question raised in the 
present suit ” 

The difference of opinion, as indicated above by the 
conflicting decisions, induced Field & Maepherson, JJ. 
to refer the point to a Full Bench, in the case of Faha- 
midannissa Begum v. ^ecietaiy of State (i), with an 
expression of opinion that Act IX of 1S47 was a Proce- 
dure Act and not intended to interfere with the subs- 
tantive right reserved for proprietors by the previous 
Regulations as pointed out by Sir Richard Couch in 
Budrunnissa Ckotodhiuxni v. Prostinno Kumar (2). 
The facts in Fahamidannisa's case were shortly as 
follows : — The lands to which the suit related were a 
part of Chur Mohan Sureswar, and were included with* 

(1) I.L.K. 14 Cal. 67, « 

(2) 6 Bang. L. R. 25s : 14 Sulh. W. R. 25 (F, B.) 
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ill a permanently-settled estate of the plaintiffs. At the 
time when the first survey map was made, the whole 
chur had become dduviated ; when a second survey 
map was made under Act IX of 1847, the pait of the 
chur now in question had re-formed on the old site. The 
Revenue Authorities assessed the land with revenue 
under Act IX of 1847. The suit was brought to estab- 
lish the plaintiff’s right to hold the land as part of their 
permanently-settled estate, free from liability to addi- 
tional assessment as had been imposed upon it The 
primary Court gave the plaintiff a decree, but the Lower 
Appellate Court reveised it. Against the decree of 
reversal a second appeal was preferied to tlie High 
Court, which gave rise to the reference to the Full 
Bench. 

The questions referred to the Full Bench were the 
following : — 

F'itst — Whether the provisions of Act IX of 1S47 
are applicable to land reformed on the site of a peima- 
nently-settled estate, the revenue of which has been 
paid without abatement since the permanent settle- 
ment. 

Secondly — Whether, if these provisions are not so 
applicable, a Civil Court should, in the exercise of its 
discretion, make a decree declaring that tlie proceedings 
of the revenue authorities in respect of such land are 
ultra vires. 

The judgment of the Full-Bench in the above case was 
delivered by Wilson, J, who after reviewing the earlier 
Regulations, as has been done in this book (see pp. 
558-62 ante'^, concluded tlius(at p. 86): — “These are the 
sections which have to be considered, and the broad ques- 
tions to be decided are, first, whether they have taken 
away from the Civil Courts all power of inquiring into the 
liability to assessment of alluvial lands which have been 
fissessed ; and, secondly, whether they have made lands 



CL..VJ. SUITS TO CONTEST UABILITY TO ASSESSMENT. 567 

liable to be assessed which were not so before. I think 
it worthy of observation, in the first place, that the 
Legislature of this countjy has always acted in these 
matters upon a clear polic3.^, namely, that questions of 
title are for the Couits of Justice, questions of assessment 
for the Revenue Authorities. That principle had, prior 
to 1847, been acted upon for 50 years in the case of 
alluvial lands, and it is still applied, so far as I know, 
in all other cases. The construction contended for 
reverses the settled policy in this one particular instance ; 
it involves a direct infringement of rights of property 
amounting in the present case, on the facts found, to 
confiscation ; and it takes away from people their ordi- 
nary power of having theii legal rights of property 
determined by Courts of Justice. I think we ought not 
to adopt such a construction, unless the intention of the 
Legislature has been expressed in clear and unmistaka- 
ble language , and I can find no clear expression of 
such an intention , on the conlrar^', I think the language 
of the Act shows with reasonable clearness another 
intention altogether." The learned Judge, next, discuss- 
ed all the provisions of Act IX of 1847, and, then, came 
to a conclusion which was expressed in the following 
terms ; — “The general conclusioai I have arrived at on 
the examination ol this Act is, that the Legislature 
has abolished all the special ptovisions for trying the 
liability to assessment in the case of alluvial lands, 
has cast it upon the Revenue Authorities to form 
and act on the best judgment they can in the matter, 
and has left the que.stion of liabiliti' to be decided 
by the Civil Courts as and when the question may 
arise. No doubt the Revenue Authorities are right 
in making the careful inquiries which I understand 
they do make before assessing such lands ; I think, 
however, that their conclusions are not of binding 
force, but that the Civil Courts have, in a suit like 
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the present, jurisdiction to inquire into the question 
of liability.” (i). 

Thus by the Full Bench the first question was 
answered in the negative and the second question in the 
affirmative. 

The decision of the Full Bench was afterwaids 
affirmed on appeal to the Privy Council, in the case of 
Secretary of State v. Fahamidanni''Sa Begum (S) ; 
Lord Herschell, who delivered the judgment of their 
Lordships, in the concluding portion, said thus : — ‘ The 
case, as it appears to their I.ordships, maj' be slioitly 
put thus. The Boaid of Revenue have, in violation of 
the right solemnly secured to the owner of a peimanent- 
ly-settled estate, claimed to subject his land to an 
additional assessment, a claim which has been declared 
by legislation to be wholly illegal and invalid. Thcre- 

■ upon the owner exercises the light conferred upon him 
by the Regulation of 1819, and appeals by suit to the 
Court of Judicature to reverse the decision of the 
revenue authorities. In bar of this suit the answer 

■ set up is that a subsequent law empowers the revenue 
authorities to assess, by new machiner)’ lands of a des- 
cription within which the land in question does not fall, 
and makes the orders of the Board of Revenue there- 
upon final. Their Loidships are at a loss to sec how 
this can b; any answer. If it had been intended to 
take away from the proprietois of estates the power, by 
application to the Courts, to obtain immediate redress 
in any case in which ‘the revenue authorities .shall vio- 
late or encroach on the rights secured to them by the 
permanent settlement,’ it would have been done in 
express terms and not by such enactments as are con- 
tained in the Act of 1847. It seems to theii Lordships 
that it w'ould be an erroneous interpietation of that 


(I) Fakamulanmssa v. Sccrelaty of State, I L R. 14 Cal. 67 (90). 
(a) I. L. U. 17 Cal 590 (605) : L. K. (7 Ind. A. 40 (53.) 
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Statute tn hold that it rendered the Board of Revenue, 
supreme, and enabled them to make valid and effectual 
a proceeding on their part which the law had declared 
to be wholly illegal and invalid.’’ 

The above decision, namely, that Act IX of 1S47 
has no application to lands included in the Permanent 
Settlement of 1793, when the assessment of such lands 
was fi.ved for ever, and that when such lands reform 
after diluviation, they cannot be re assessed, has been 
re-affirmed by the Pi ivy Council, in the case of 
Jngadindra Nath Roy v Secretary of State (\). 

The cases, discussed above, relate to the liability to as- 
sessment of reformed lands which were comprised with- 
in the boundaries of permanently-settled estates. The 
law on this point is now settled that, if any re-assessment 
is made of land forming part of a permanentlj -settled 
estate, when it reforms after diluviation, a suit can be 
maintained in Civil Courts for a declaration that such 
land is not re-assessable by the Revenue Authorities 
under the provisions of Act IX of 1847, if there has not 
been any reduction of revenue under section 5 of the 
Act. Another proposition of law that would seem to 
follow from the decision of the Privy Council in Faliami- 
danttissa’s case (2) is that, rvheie there shall be any deduc- 
tion from revenue accoiding to the provision of Sec. 5 of 
Act IX of 1847, on account of the reduction of area 
by diluviation, and if the submerged land re-forms after- 
ward.s, such land will be considered as land “ added to 
any estate paying revenue ” within the meaning of 
Sec. 6, and that no suit would lie to contest the liability 
of such land to be re-asscssed. But this question, as a 
matter of fact, has been left undetermined by their Lord- 
ships of the Judicial Committee, as would appear from 
the following passage in the judgment : — “ If, indeed 
such legislation, as is contained in the preceding Sec. s 
(1) I L. A*. lO Cal. 291. (2) 1. L R 17 Cal, 590. 
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li:id been in force from tlie outset, so that as soon as land 
has been washed away from a permanently-settled estate 
there had been a proportionate reduction of leveniie 
payable to the Government, it would not have been 
unreasonable to regard the land when again free from 
water as land ‘ added ’ to the estate, and to assess it 
accordingly. And it may be when the new map shows 
that land has been washed away from a settled estate 
since the previous survey, a proportionate abatement 
ought to be made under the Act of 1S47. Upon this 
it is unnecessary to pronounce an opinion.” (1). 

Suits relating to illegal Assessment -.—Suits 
relating to the liability to assessment of reformed lands 
which were comprised within the limits of estates at the 
period of the decennial settlement and subsequently 
permanently settled by Regulation I of 1793. Iiave been 
discussed so long. It may be observed now that no such 
question can possibly arise in respect of lands which 
were not included within an estate at tlie Permanent 
Settlement ; for lands other than those which were nut 
included within estates permanently settled, are lands 
known as Khas Mahals which are the propertj- of tlie 
State. In such cases, a reduction of Sadar Jama can be 
made at any time, 'see pp. 549-50 anti^ when land is 
washed away by the action of a river, so that land re- 
forming after diluviation becomes land added to an 
estate within the meaning of Section 6 of Act IX, 1817. 
Consequently the order of the Board of Revenue shall 
be final in such cases. (See. p. 569 antc^ Again, if 
there be not any deduction from Sadar Jama on account 
of a reduction of area by the action of a river, the case 
may come within the general rule relating to re-formed 
lands as stated above. 

The point that, next, arises for consideration relates 
to the assessment of land which, though included at the 


(\) Sem/nry of Sfa/e V. /ut/iaiiiMiimihsa, l L R C.il. 590 (fioj). 
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periofi nf tliP Permanent Settlement within the limits of 
taluks held bj individuals under speci.al pattas from the 
Collector, such as the Pntitabadi and Juiig(xllniri taluks 
in the district of ?4-Parganas and Jessore, maj- not have 
been permanentl) as.se.s.sed at the Pciinanent Settlement, 
as contemplated bj Clause Third, Sec. 3 of Regulation 
II of 1819. 

The proviso to that clause sa\ s • — “ Provided, how- 
ever, that in respect to such lands, if in the possession of 
the original patta-lu'lder, 01 liis legal representative, 
the conditions of the patta in regard to the assessment 
of the land included within the limits specified in that 
instrument shall be strictl}- maintained ’’ 

Now, the question is whether a suit is maintainable 
in Civil Courts to contest the late of as.sessment of lands 
added to such Taluk b)- alluvial increments, when the 
rate adopted by the levenue authorities is in e.^cess of 
the stipulation of the patta. 

The answer to the above question will depend upon 
the construction of the position of the Government 
in respect of Khas Mahals, such as the Sundaibans, and 
others which have been declaied to be the property of 
the State by Section 13 of Regulation 1 1 1 of 182S. The 
position of the Government in this country with reference 
to those lands is that of a piivate zemindar. This view 
can be maintained bj- the decisions in the cases of 
Obhoy CJntrn w Collector of Dacca {\) , Musst Tabirav. 
The Govcrnincut (2) , and Collector of Pabua v Ranee 
Siirnmnoyee (3) ; see also Musst Idan v. Naxtdo Kishore 
(4), Ananda Hart v Secretary of State (5) and Secretary 
of State v. Krishvaniam Gupta (6). In the first two 
cases, a clear distinction has been pointed out between 


(1) 4Snth. W R. 59. 

(2) 6 .Sulh. \V K. 123 , .iftlimcd on renew 10 7 Suth. W. R* 513. 

(3) 17 Sulh. \V. R 163. C4) 25 Suth. W.R. 390. 

(5) 3 C.il. f, T. 316. (6) I. b. R. 29 Csl. jiS. 
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tlie acts of the Government in exercise of its soveriegn 
riglit, and in tlie capacity of a zemindar. 

Tlius, in respect of the lands belonging to the State, 
the Government being in the position of a private 
zemindar, the Civil Court may be held to have every 
right to declare that the assessment made by its officeis, 
contrary to the provisions of the Potta, by which rights 
were solemnly secured to the Talukdars, as contemplated 
by Cl. 3, Sec. 3 of Regulation 11 of 1819, is illegal. 

It has been discussed before that the rrght to have 
recourse to Civil Courts was e.vpressly given b)’ the 
Regulations passed anterior to .Act. IX of 1S47. 
(See pp. 558-62 anti^ Now, the onlj’ question is, whether 
any such right has been abrogated by Act IX of 1M47 
and Act XXXI of 185S (Bengal Alluvial Land Settle- 
ment Act, 1858), which lay down the law for assessing 
revenue upon alluvial increments to Pntitiibadi or 
buri Mahals held under paftns from the Collector. 

In regard to Act IX of 1847, it may be maintained 
that the principle which is involved in the decision of 
Secretary of State v. Fahauddannnsa Bey^uui (i), can be 
well applied to a case where revenue is assessed upon 
land gained by alluvion to a Pntilabadi or liingaid’iiri 
Taluk, contrary to the terms of the special Potta The 
view expiessed by their Lordships of the Judical 
Committee in that case, in the concluding poition of 
their judgment (see pp. 568-569 ante), would seem to 
be applicable to such a case. 

With reference to Act XXXI of 1858, it may said 
that the last paragraph of Section 2 of that Act runs 
thus : — “ The provisions of the said Regulation, (Reg. 
VII of 1822) so far as the same may be applicable, are 
hereby declared to extend to all settlements made 
under this Act.’’ It has been discussed before (see pp. 
559-60 ajite) that Regulation VI I of 1822 expressly I 


(I) I L R. 17 Ctil. 590 . 
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reserves the right in favour of a private proprietor to 
prefer a regular suit, whenever he is dissatisfied with 
the summary judgment of the Collector or the Board 
of Revenue. 

In consideration of the arguments urged above it 
would seem reasonable to hold that a suit would lie to 
tiie Civil Court, when assessment is made by the Re- 
venue Authorities in excess of the stipulation contained 
in the “ special ” refeired to in the above case. 

Different kinds of cases, relating to reforma- 
tions, where Government is interested In dis- 
cussing the topic relating to “Suits to contest the liability 
to Assessment,”(i) only the cases of re-formations /« situ 
have been ilealt with. Ordinarily cases of reformations 
fall under Ihiee heads, namely, (i) those in which the 
Gjvernment resume the land reformed on an old site, 
comprised within a permanently-settled estate, (2) those 
in which such lands are lesumed, and settled with 
the old proprietor on condition of paying newly 
a.ssessed revenue, and (3) those m which such lands 
after the imposition of new revenue are settled with 
a third part)-. i\s to the first head, reference may be 
made to such cases as those of The Collector of Dacca v. 
Kalee Charau Pocidar (2) and Rani Hamanta Knmari v. 
Secretary of State (3) In .such cases, suits instituted 
against the Government aie suits for recovery of property 
taken possession of by Goverement, and so they are 
covered by the general provision of the law. With 
regard to the second head, mention ma)' be made of the 
cases of The Collector of Rajshahye v. Rani Shama Sun- 
dari (4) and Sarat Sundari v. Secretary of State (5). In 
those cases, reformed lands after resumption were settled 
with the original proprietors, for a term of years. By 

(I) See pp. S 58 *S 69 - 

(2) 21 Salh. W. R. 446. (3) 3 Cal. L, J> 560. 

(4) 22 Sulh Vt. K. 324. (5) I L. R. II Cal. 784. 
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accepting such a lease or ijara as the case may be, the 
proprietors did not lose their pioprietary right to the re- 
formeds lands, nor could any estoppel be urged against 
them. But their remedy may be barred on account 
of a title by adverse possession having been acquired 
by Government claiming a propi ietary right thereto, 
This view may be supported by tire opinion express- 
ed by their Lordships of the Judical Committee, in the 
case of Secretary of State for India v. Krishnamam 
Gupta (i), in the following passage ; - ‘‘On the expiiatioii 
of the fiist ijara settlement for ten r ears the e-itoppel 
came to an end and the Mcunmdais might Irave 
asserted their title against the Government But they 
prefened to renew their ijaras from rear to year. 
This part of the case rvas not seriously contested by 
Mr. Mayire on behalf of tire Ma/,umdars.” In view of 
the successive ijaras it was hehl, in that case, that 
Government acquired title by adverse possession over 
twelve years. 

The point of estoppel rvas diiectly laised in that 
case, before the Calcutta Migh Court, as appears from 
the extracts, quoted in the repot t of the case (see 
p. 525), from the Judgment of Ameer Ali and Bratt, ]]., 
which rvas under appeal before the Privy Council. In 
that part of the judgment, rvhere that point was 
discussed, the learned Judges are repoited to have .said 
thus : — “ It appears to us that no question of estoppel 
arises in the case. The plaintiffs (Mazumdais) did 
not by any conduct on their part induce the defendant 
to alter its legal position so as to create an estoppel 
and although the Subordinate Judge seems to have 
thought that the plaintiffs rvere estopped by their 
conduct from disputing the title of the defendant, the 
question has not been argued in this Court. The 
senior Government pleader has practically conceded 


(I) I. L. K. 29 Cal. S18 (534), 
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that there is no estoppel against them. Nor doe.s 
it appear to us that tlie thak and survey maps of 
1857 and 1859 in any way preclude tlie plaintiffs fiom 
establishing their lights to the lands in suit unless 
they are otherwise barred.” (i). It would seem that 
the point having been conceded by the senior Govern- 
ment pleader, there was no discussion, in that case, with 
reference to the provision of Section 1 16 of the Indian 
Evidence Act which deals with ‘ estoppel of tenant.” 

The passage, quoted above, from the judgment of the 
Privy Council, in the above case of Krishnamani_ Gupta 
(l), wouM seem to indicate that their Lordships w'ere 
thinking of that section, wheie they said that the estoppel 
came to an end at the e.x'piration of the term of the lease 
for ten years, and that the Mazumdars might have assert- Estoppel not 
ed their title against the Government (presumably after 
the expiry of the lease). In the cases of Ranee Shanta Government 
Soonduree (2) and Sami Sun /uri(^), cited before, no estop- sovereign 
pel was urged on behalf of the Government. It should, 
however, be observed that in the former case the Govern- 
ment took possession of the reformed land under Cl. 3, 

Sec. 4, claiming a proprietary right thereto (-.ee p. 506 
ante) nnd that the plaintiff took a lease bom the Govern- 
ment, so that it might not pass into other hand.s. In 
the latter case, the reformed land was settled with 
some of the proprietors of the original estate as an 
accretion to their estate, so that the Government 
did not claim any proprietary right. Consequently, 
th' the case of Sarat Sundari, where no proprietary 
right was claimed, there could not have been any 
estoppel against the tenant under section 1 16 of the 
Indian Evidence Act, as the word landlord does not 
mean Government in iis sovereign capacity. 

This view is apparently consistent with what their 

(I) I. L. R. 29 Cal. 518 (5*5-5*®)- 
(2) 22 riulh. \V R 824 ts) 1. L R II C.1I 784. 

■3 'y 
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Lordships said in Ki'ishnarnani Gt/fita’s case (i), where 
the ijara lands settled with the Mazumdars were claimed 
by the Government as an accretion to its klins mahals 
i. e. in proprietary right. The following passages from 
the judgment of the Privy Council are relevant to the 
point : — “On these facts the Government contend that 
the possession of the Mazumdars under the ijnrns 
granted to them was in fact and in law the possession 
of the Government claiming proprietary tight in the 
disputed lands, and that such possession was in exclusion 
of and adverse to the claim of the Mazumdars to be 
proprietors thereof. As regaids the southern portion 
between the lines of 1845 1869, the learned Judges 

in the High Court have .bun 1 that the Government were 
unquestionably in possession from the year 1859 to 
the year 1874-75, and they hold ihat, if the Government 
acquired an adverse title in respect thereof that title 
could not be lost unless they were out of possession 
of the same for .sixty years.” 

” It may at first sight seem singular that parties 
should be barred by lapse of time during which they 
were in physical possession and estopped fiom disputing 
the title of the Government. But there is no doubt 
that the possession of the tenant is in law the possession 
of the landlord or superior proprietors, and It can make 
no difference whether the tenant be one who might 
claim adversely to his landlord or not. Indeed in such a 
case it may be thought that the adverse character of the 
possession is placed beyond controversy. On the ex- 
piration of the first ijara settlement the estoppel came 
to an end, and the Mazumdurs might have asserted 
their title against the Government,” 

From the observations of their Lordships of the 
Judicial Committee, quoted above, it would seem to 
follow that also in those cases where the reformed land 


(I) I. L. R. 29 Cal. 518 (S33-534)- 
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is settled with original proprietors as khas estates, no 
estoppel can be urged on behalf of the Government 
against such proprietors, if they bring a suit for declara- 
tion of their right at the expiry of the lease for a term 
of ten years, but, if they go on renewing their lease, 
their remedy may be barred. 

Now, these are the ttuo classes of cases under the 
second he&di which have been considered above(i). In one 
class, the re-formed land was settled as an accretion to 
the original estate, and therefore, the proprietary right 
to the accretion was with the proprietor, and thus, 
there could not be any estoppel, as in a case between 
the landlord and tenant : the case of Sarat Sundari (2). 
In the other class, a temporary settlement was made 
by the Government, for a term of ten years claiming a 
proprietary right to the re-formed land as in the case of 
Ranee Sliaina Sundaree (3) where no estoppel was urged. 

It, therefore, becomes necessary to discuss whether 
the maintainability of a suit for declaration of pro- 
prietary right to the land which reforms as an island on 
an original site can be questioned by the application of 
the principle of estoppel, when the 01 iginal proprietor 
accepts a lease of the same from the Government for a 
term of ten years ; in other words, whether he is en- 
titled to maintain a suit during the continuance of the 
lease for a declaration of his own light to such reformed 
land. At first sight it would seem that the rule of 
estoppel would be applicable to such a case. When 
Government puts a person in possession of an 
island reformed on an original site, he is estopped from 
questioning the title of the Government at the beginning 
of the lease (see section 1 16 of the Indian Evidence 
Act). But, turning to the foundation of the principle 
upon which the law of reformation is based, it would be 
(1) See pp. 573-74 «»*• 

(2) I. L. R. 1 1 Cal. 784. (3) 22 Sulh. W. R. 324. 


Estoppel not 
applicable 
when suits are 
brought at 
the expiry 
of the first 
lease for ten 
years granted 
by 

Government 
to proprietors. 


Whether 
estoppel Is 
applicable 
when suits 
are brought 
during the 
continuance 
of the lease 
of land 
reforming as 
islands on 
original sites. 



S;'8 SUITS REGARDING REFORMATIONS GENERALLY. [CL.V‘ 


Collet lor of 
Allahabad v, 
Suritj Baksh, 


apparent that possession of the site after submersion 
continues in the eye of the law with the original pro- 
prietor (see PP.S40-42 ante). If, during the continuance < 
of such possession, the proprietor accepts a ‘lease from 
the Government, either with a view to prevent the 
passing of the property into other hands, or to avoid 
embarking upon costly litigations before ascertaining 
fully his own right, there, the case will be similar to that 
where a tenant being already in possession makes an 
attornment or acknowledgment of tenancy through 
ignorance, mistake or misapprehension ; and in such 
cases, it is open to the tenant to deny the title of the 
landlord and prove the circumstances under which the 
lease was accepted. In support of this proposition, 
reference may be made to the cases of Bance Jifadliab 
V. Tkakoor Dass (t) ; Collector of Allahabad v. Sunij 
Bttksh (2) ; Lall Mahomed v. Kallantis (3) ; Ketu Das v, 
Burendra Nath Singh Gregory v, Doidge (5) ; Rogers 
V. Pitcher (6 ) ; Williams v. Bcrtholomcw (7 ; and Serjeant 
v. Nash, Field & Co (8). 

The case of the Collector of Allahabad v, Suruj Baksh 
is proposed to be stated at some length, as this decision 
throws some light upon the point under discussion. The 
facts of the case are follows ; — “ The resjiondent Suruj 
Baksh is the owner of a house erected on a plot of land 
in the katra bazar in this station, and he has in<-tituted 
this suit to obtain a declaration of his right to occupy 
the land as the site of a dwelling house free from the 
payment of rent, which he asserts was illegally im- 
posed on it by the Collector in .August, 1862.” 

“ According to the statement of the respondent, this 
plot of land forms part of a large area which was at one 

(1) Beng. L. R. Sup. Vol. 588 (F. B ) : 6 Suth VV.U. 71 (Act -X). 

(2) (1S74) 6 N. W P. II. C. Kep. 333. (3) I L. R. 1 1 C'ul. S' 9 - 

(4) 7 Cal. W. N. sg6. (5) 3 Bing. 474. (6) 6 Taunt. 202 (iSiJ). 

(7) 1 B. & P. 326 (1798). (8) (1903) 2 K. B. 304. 
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time included in the limits of a revenue paying mahal 
known as Fathepur Bichwa. Soon after the establish- 
ment of British rule in these provinces, the Colonel 
^commanding the station obtainetl the lands abovemen- 
tioned from the Maharaja of Jaipui, the then zemindar, 
in exchange foi other land foi the purpose of establish- 
ing a bazar.” 

“The area so acquired passed thereafter by the name 
pf Colonelgunj, and was granted in plots to the persons 
.who agreed to build houses theieon, to be held in pro- 
prietary right and rent-free. Under this arrangement 
the respondent and his predecessors in title occupied the 
site in respect of which this suit is brought without dis- 
turbance for upwards of 6o 3'ears. In 1S57 the rights 
of the zemindarsof the Mahal Fatehpur Bichwa were it 
is said confiscated for rebellion.” In 1862 the Collector 
applied to the Government for permission to impose a 
rent on the sites in Colonelgunje on taking engagements 
from the occupiers and obtained the sanction. The 
respondent accepted a lease and there was no proof that 
he executed an engagement to pay rent. The suit 
was apparently brought within 12 years from the date of 
the imposition of the rent. 

Upon these facts, the Court of first instance held 
that by accepting a lease, and making paj’ments of rent, 
the respondent was estopped from questioning the right 
of the Government to collect the rent. On appeal, the 
Subordinate Judge of Allahabad dissented from that 
opinion and held that the lease was accepted under 
coercion, and that the payments of rent did not estop 
,him from proving the facts. This view was upheld in 
^second appeal to the High Couit, (for the N. W. Pro- 
— vinces) by Turner and Oldfield, JJ. 

In the case of the Gavertimeut v. Greed/utree Lall Roy'y^i') 
which is a converse case, estoppel was urged against the 


(.0 4 Suih W. R. 13 <Cn). 
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Government. In that case, the name of the defendant 
was entered in the Collector’s Register at the advice of 
the Legal Remenabrancer and revenue was received 
from him for more than two years, and notwithstanding 
that, it was held that the Government was not estopped 
from instituting the suit for recovery of the property as 
an escheat on the ground that the defendant was not 
entitled to succeed in accordance with the letter of the 
Hindu Law. 

Again, turning to the question of estoppel against 
the lessee from the Government, reference may be made 
to the case of The Secretary of State v. Kalika Prosad 
Mookerjee (i), where the question of estoppel was raised 
in the High Court, against the plaintiffs who accepted 
leases from the Government in respect of the disputed 
lands which were claimed as having reformed on origi- 
nal sites. In this case, it appears that the suit was not 
instituted during the continuance of tlie lease. But 
still the case may be referred to as throwing some light 
upon the question under discussion. It is tiue that the 
decision of the Calcutta High Court was reversed by 
their Lordships of the Judicial Committee in appeal to 
the Privy Council, in Haradas Ackarjya v. The Secretary 
of State (2), but the view of the High Couit on the ques- 
tion of estoppel was upheld. While dealing with the con- 
tention of the respondent (Secietary of State) relating to 
the settlements of lands accepted by the predeces'iois in 
title of the plaintiffs-appellants. Lord Buckmaster said 
thus : — “The next contention appears to have little 
weight, unless it can be used as an estoppel, and for 
this it is not clearly available. If the case depended 
upon verbal evidence, witnesses on behalf of the appel- 
lants would undoubtedly be confronted with the facts as 
to those previous dispositions of land for the purpose 
of showing that the conduct of the predecessors in title 


(I) 15 Cal. L. J. 281. 


(a) a6 Cal. L. J 590 (601). 
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of tlie plaintiffs was incv>nsisceiit with the claims they 
set lip, liut such questions might admit of satisfactriry 
answers, and the contrary cannot be assumed.” 

- “It is also urged by the respondent’s counsel that 
when those grants were made to the appellants’ predeces- 
sors they must have been in possession of materials 
satisfying them that their title was insecure. But this 
is mere conjecture, upon which no reliance can be placed. 
It is not even shown that the Chowhuddibandi papers 
were then accessible, and even if they were, the conduct 
of the parties would be quite consistent with readiness 
to avoid dispute by accepting a grant of the lands in 
controversy, rather than embarking upon a tedious and 
costly litigation.” 

The last few lines of the judgment of their Lord- 
ships would seem to indicate that no estoppel can 
possibly be applie.l, if leases are accepted to avoid 
tedious and costl^’ litigations, and the fact itself would be 
good answer to oppose the application of the rule of 
estoppel. 

Now, the decisions, cited above, are not directly in 
point with reference to the question whether the rule of 
estoppel applies when the oiiginal proprietor who accepts 
a lease from the Government, in respect of lands re- 
formed as an island on the original site, institutes a suit 
in the Civil Court during the continuance of his lease. 
Except the decision in the case of the Collector of Rajs ha- 
hye V. Ranee Shama Soondurce{^\\ other above-cited cases 
may be considered as being not directly applicable to the 
case of such land. But. there does not appear to be any 
intelligible reason wh5^ the principle involved in them 
should not apply to such a case in view of the law that 
the ownership of the submerged land continues in the 
original owner as discussed before (see pp. 540-42 ante). 

Next, under the third head(2), it is proposed to refer to 

p) 22 Siitli \\ . R. 324. (2) See p. 573 a 7 tte. 
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cases which have been instituted by original proprietors 
when lands re-formed as i-lands are resumed by Govern- 
ment and settled with a third party. The special fe Uure 
that should be noticed in this connection is that the 
Government has been made a party in view of the fact 
that when the lands reformed as chtirs, the Government 
took possession of and settled them with different per- 
sons ; so that the first act of dispossession was exerciied 
by the Government giving rise to the cause of action, 
and the possession of lessees or tenants under the 
Government was the possession of the Government. 
This evidentlj' seems to be the view impliedl)’ upheld 
in the following cases : — ilonec Lull Saltoo v. Collector oj 
Sarttn others (i)-, Xogemiro Chinnier v. Mohvm'd Esqff\2) 
Ameerooumssa Khatum v. J. P. Jl'tse (i) affirmed by 
the Privy Council, in Wise v. Ameeroouuisa Khaioon{\) 
In tbosc-sases, it appears that the reformed land hating 
appeared as chur was taken possession of h) the Govern- 
ment as hhtis estates and settled with a third party. It 
has been stated before (.see p. 571 ante') that 111 resp"ct of 
Khas Mahals in this country the Government occupies 
the position of a private zemindar, and in view of 
this distinction, it would seem that Government was 
made a party in the above cases most pr-iperly. For 
further discussion on this point, see under — "Whether 
Government is a necessary Part) post. 

Cases relating to Reformations between rival 
Zemindars : — .As to cases which fall n -der this head, 
it may be said that the substantive law has been dis- 
cussed before, and that there is no other special feature 
in connection with them which need be di.sciissed 
heto excepting tlie question of limitation and evidence, 
wh-:h will be discussed lat<*r on. 


(1) 14 Sulh W. R. 424. 

(2) 10 Beng, L. R. 406 ; 18 Soth \V. R. 113 

(3) 24 Suth. W, R. 435. I4) 6 C-il, L R. 249. 
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Suits by Government against private pro- 
prietors : — If the Government bring suits for recovery 
pf alluvial lands as having re-formed upon an original 
site, in such suits the Government must be supposed to 
Jbe acting in the capacity of a private zemindar, or in 
other words, the Government will have to prove ‘maliki' 
or proprietary right on the original site. If it is proved 
that the Government dealt with the lands in dispute 
^ according to the provisions of Act IX of 1847 or Act 
XXXI of 1858, and settled with the defendants, the 
Government will be precluded from asserting its pro- 
prietary right in such suits ; nor can in such a suit, a 
declaration be passed in favour of the Government that 
- such a land is Nins estate. This view would seem to 
. follow from what has been laid down by the Calcutta 
High Court, in the case of Sarada Prasad Ganguly 
V, Secretary of State, (r). In that case. Government 
brought a suit to recover certain alluvial lands on the 
allegation that it was the proprietor of them and was 
put out of possession by the defendants; but it appeared 
that the Government had no right to them as proprietor 
and that on the contrary the malaki or proprietary right 
in them was in the defendants, and that they were 
j alluvial lands which accreted to the estate of the defen- 
• dants and the righ*' of the Government to assess revenue 
upon them was declared long ago, and they were con- 
verted into separate estates and temporary settlements 
in respect of them were made by the Government with 
the defendants, and on their expiry, it held them Kfias in 
its own hands adversely to the defendants. Upon these 
facts, it was held that, having regard to the allegation 
■ of title on which the Government based the suit and the 
j past conduct of the Government in reference to those 
'lands, the Court ought not, at this stage of the case in 
appeal to change the entire form of the suit and to make 

(I) 14C.1l. L T 98. 
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a declaratory decree, in the event of the Court deciding 
the question — whether the lands appertained to the 
plaintiffs or to the defendants’ estate — in favour of tlie 
Government to enable it to take hereafter the necessary 
steps for assessment and settlement. 

It appears from the judgment of that case that ques- 
tion of estoppel against the Government was raised and 
the Government not having stated fully^ and fairly its 
reason for desiring to repudiate tlie actions of its own 
officers under the provisions of Act IX of 1847, the 
suit was dismissed. 

It may be observed in this connection that it would 
be open to the Government to avoid tl>e legal conse- 
quences of the acts of its own officers who took proceed- 
ings under the provision of Act IX of 1S47, if any fraud 
or deception upon the Government in respect of that 
matter had been alleged and proved. (See J^TuIdakcsM 
V. The Collector of Bttrdivan') ( i ). 

In the case of Anatida Hari Ba’iak v. Secretary of 
State (2), the Government instituted the suit for recovery 
of land as reformation in situ and also as an accretion 
to an estate belonging to Government. In that case a 
part of the land claimed bj' Government reformed on the 
old site of a chur which had been originally taken 
possession of by Government under Clause III, Sec. 4, 
Reg. XI of 1825. It has been held in that case that the 
cAwr thus taken possession of by the Government be- 
comes khas estate, and that, in this view, the Govern- 
ment is entitled to claim the land which reforms upon 
the diluviated site of such chur. (See pp. 516-518 ante]. 

In Madras, a similar view has been held in respect 
of the right of the Government to bring a suit for 
declaration of its title and ejectment. In the case of 
Secretary of State v. Vira Rayan (3), it has been held 

(i) 1^ Suth. W. R. 204. (2) 3 Cal L, J 316. 

(3) I. L. R. 9 Mad. 175. 
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that in such a case the Government must show that not 
only it has a proprietary light but that such right is 
subsisting and not lost by adverse possession. Should 
the Government fail to prove such title and possession, 
the suit shall be dismissed. But such dismissal would 
not aGFect the right of the Government to claim revenue 
in respect of the land in dispute. 

Suits for declaration of the right to a settle- 
ment of alluvial land from Government 
1 It is proposed, under this head, to refer to the cases 
which are instituted when the Government makes a 
settlement of alluvial lands with persons other than 
those who are entitled to them under the provision of 
Regulation Xl of 1825. It wou’d seem at first sight 
rather anomalous that a suit can be maintained in a 
Civil Court in respect of any settlement of alluvial land 
made by the Government for the purpose of revenue, 
which is a matter wheie by the law the Government is 
the final authority. It, therefoie, becomes necessary to 
discuss shortly the following two points, namely, Jfrsi, 
whether such a suit is maintainable and seconci/y, whether 
the Government is a necessaiy party. 

To understand the maintainability of such suit, it is 
necessary to refer to the substantive law, laid down by 
Reg. XI of 1825. By Cl. I, Sec. 4, it declares that an 
alluvial accretion to the pioperty of the riparian owner 
belongs to him, subject to the payment of additional re- 
venue to the Government in respect of it, as may be as- 
sessed by such authority. So it is clear that the proprie- 
tary right is with the ripaiian owner, and in cases where 
,l>e refuses a settlement, the Government engages with a 
.third party for revenue in respect of it, but his proprie- 
■jtary right continues and is recognized by the payment 
]Of malikana ^see pp. 293-298 ante), which keeps alive 
the right of the riparian owner to come in for the 
property and to obtain a declaration in a Civil Court 
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for such right. The Government has no interest in the 
land excepting the right to obtain revenue. (See pp. 293- 
295 ante). This view has been expressed by the 
Calcutta High Court, in the case of K 7 'isto Chundcr Stin- 
dyal V. Kas/iee Kishore Roy (i), where Government 
resumed an alluvial accretion to a zemindari and reta- 
ined it kfias for sometime, and then, after having settled 
it temporarily with a third party for few years, made 
a permanent settlement of it with the 8 annas sharer 
of the zemindary. Plaintiff who was the owner of 
of the remaining 8 annas share of the zemindary brought 
that suit to have it declared that he was entitled to a 
share in the settlement. In delivering the judgment, 
Markby, J., on the point of the competency of the 
suit, said thus : — “Without going minutely through the 
language of the Regulation J think it quite clear that it 
has been the invariable practice in the country to allow 
a person, who alleges that he is entitled to a permanent 
settlement, to come into the Civil Court to obtain a 
declaration of that right, and the Government has in- 
variably recognized the right so declared by making or 
altering the permanent settlement accordingly." 

In the case of Maharaja Rajeiidar Pcrtap v Ltilljce 
Sahoo (2), the claim was that the settlement made by the 
Government for revenue with the defendants be set 
aside and the alluvial lands in question be restored to 
the plaintiffs. The plaintiffs in that case were the 
zemindars of Mouzah Sohagpore (Zillah Tirhoot) and 
the defendants, Zeminders of Mouzah Doomre (Zillah 
Sarun), and these mouzahs were divided by the river 
Gundock at the Permanent Settlement, with Sohagpore 
on the i^orthern bank and Doomree on the southern 
bank of the stream. In 1837 the river got into its 
southern channel and a quantity of chur land to the 


(1) 17 Suth. W. R. 145. 

(2) 20 Suth. W. R, 427. 
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north was resumed by Government and a temporary 
settlement of it was made with zemindars of Sohagpore. 
In 1846 the settlement was renewed with tlie same 
zemindars who remained in possession of it until 1S4S, 
when the river returned to its northern channel, and the 
dearah land was claimed by the zemindars on the 
southern or Sarun side of the river, in consequence of 
which an Act IV of 1840 suit was instituted which was 
decided in favour of the zemindars of Sohagpore. In 
1856, on the expiry of the last temporary settlement, the 
question arose with whom Government should engage 
for revenue, and it was finally decided by the Board of 
Revenue that settlement should be made with zemin- 
dars of Doomree, who accordingly obtained possession. 
The plaintiffs thereupon brought this suit. 

The Principal Sudder Ameen who tried the case at 
first dismissed the suit on some technical grounds and 
also on the ground that the decision of the Board of 
Revenue that the settlement should be made with the 
defendants was final and conclusive. This decision ' ■’ 
appeal to the High Court was reversed and the case was 
remanded for retrial upon the merit. The Principal 
Sudder Ameen again dismissed the suit on the merit, 
which decision was reversed by the High Court on 
appeal. The defendant having preferred an appeal to the 
Privy Council against that decision, the case was again 
remanded to the Principal Sudder Ameen who passed 
a decree in favour of the plaintiff. Again, this decree in 
favour of the plaintiff was set aside by the High Court 
on appeal, but in appeal to the Privy Council, in the case 
Rugfioobar Dyal Sahoo v. Kisfien Pertab Safiee (i\ the 
decision of the primary Court in favour of the plaintiff 
was restored. 

Thus, as the result of the suit instituted by the 
riparian proprietors of Sohagpore who had the 


(I) S C.1I. L. R. 418. 
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proprietary interest in the alluvial land in dispute 
as being an accretion to their estate under Cl. 1 , 
Sec. 4, Reg. Xt of 1825, and with whom only 
temporary settlements were made on the two previous 
occasions, the engagement for revenue made by the 
Government in respect of the same land with the 
proprietors of Doomree was set aside. (As to the effect 
of temporary leases, see pp. 29S-300 

In the case of Colly Chundcr Clioudh'iry v. Moni 
Kurnika C/i<nvd/ii'am{l),ths plaintiff claimed the right 
to settlement of the land resumed by Government which 
after having been given to the defendant in temporary 
leases for some years, was permanently settled with him. 
The claim of the plaintiffs was allowed by the Principal 
Sudder Ameen who allowed the increment to be appor- 
tioned between the plaintiff and defendant upon a wrong 
principle, namely, according to the loss created by dilu- 
vion since the perpetual settlement. On appeal to the 
High Court, the case was remanded with a direction 
that the right to the settlement of the accretion would 
be with the party to whose estate the lan.d attached 
immediately. 

It may be observed here that a number of cases of 
this description will be found discussed under the head 
of the Law of Limitation : see post. 

A similar suit appears to have been instituted even 
by the tenants of AT/mj manals. In the case of Abdul 
Ktidir V. Hamdu Miah (2), the plaintiff who obtained a 
Pottah from the Collector, claimed the land in dispute 
as alluvial accretions to his holding. On an application 
to the Commissioner the settlement with the plaintiff 
was set aside and an order was passed for engage- 
ment with the defendant No. 2. Thereupon the plaintiff 
brought that suit in order to have it declared that he 

— 

(I) 1864 Sath. W. R. (Gap No.) 149. 

(a) 12 Cal. \V. N. 910. 
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was entitled to the settlement of the land as an 
accretion. Courts below gave the plaintiff a decree, 
which was affirmed in second appeal by the High 
Court. 

Whether Gevernmeut is a necessary party 
in such suits 

In order to answer the question, it is necessary to 
appreciate fully the interest of the Government in 
the suits of the above nature. It is a well-established 
proposition in this country that the Government has no 
proprietary interest in anj’ alluvial increment to an estate 
or tenure and the only right leseivcd by the Govern- 
ment is the right to assess revenue (see pp. 293-294 
It is immateiial for the Government to see whether the 
revenue assessed according to the provision of the law 
of this country, is paid by the person with whom the 
settlement for revenue was made or by any person who 
can establish a better title to such increment by a suit 
in a Civil Court. 

In fact, in a suit instituted by the Government for 
possession of alluvial increment after the declaration of 
the right of an individual claimant to such an accretion 
and for reversal of decrees between rival claimants, it 
was held that the Government had no loms standi to 
maintain such suit In l\Iooktakesh2c Dcbec v. Collector of 
Bunhvan ti), the Gavernm^nt set up a claim to the cJmr 
land that formed a portion of Chur Bikihauf, which was 
described as a gradual accretion to an estate called 
Mouza Bikihaut, and this chur was resumed by Govern- 
ment and temporary settlements had been made by the 
Government one after another with one Kettermcffice, 
and at last, with the zemindar himself. The defendant 
a putnidar of another Talook Daihaut brought action 
against the Putnidar of Bikihaut and recovered decrees 
by means of which she entered into the possession of 
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(1) 12 Siitlj. W. K. 204. 
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the land in dispute. The Government, thereupon, 
claimed to have a cause of action as having arisen out of 
such decrees and instituted the suit. While dismissing 
the suit in second appeal to tlie Higli Court, Jackson, J. 
said : — “It seems to me very clear that, upon tliat state- 
ment of facts, the Government, having made a settle- 
ment, whether temporary or permanent, of the land 
in dispute, had a right to the revenue arising from that 
land, and in case of default, recover the revenue by sale 
of the propert}’, but had no right whatever to the actual 
possession of the land ; and it seems almost needless to 
say that Government could have no locus standi, ns 
plaintiff to ask the Court to set aside judgments in suits 
to which Government was no party, and by which it 
could not possible be affected." With regard to the 
right of the Government, Markby, J , in the same case 
observed thus : “The right of Government in the 
case of such an accretion as this must be now held to 
begin and end in the right to assess revenue, and I think 
Government was bound for that purpose to accept the 
result of the litigations between the owners of the res- 
pective mouzahs, and to settle the revenue with the 
person who was then declared to be the owner.” 

The decision, cited abave, lays down in clear terms 
that the only right possessed by the Government in 
respect of an alluvial accretion to an estate or tenure is 
the right to assess the revenue and that the Government 
is bound to accept the result of litigation between rival 
claimants in respect of such accretion and settle the 
revenue with him who is declared to be the owner by 
Civil Courts. 

The interest of the Government being thus limited 
to the assessment of revenue, it has no reason to be 
affected by the result of the litigations between contest- 
ing rival proprietors as has been pointed out by Lord 
Romilly, in a somewhat similar case, Ganga Goh'nd 
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Mundal V. TIi£ Collector of 2-f. Pergimnahs {i), where his 
Lordship observed thus : — “The Government has no 
title to intervene in such contests, as its title to its rent 
in the nature of jumnia is unaffected by transfer simply 
of proprietary right in the lands. The liability of the 
lands to jumma is not affected by a transfer of proprie- 
tary right, whether such transfer is effected simply by 
transfer of title, or less directly by adverse occupation 
a'nd the law of limitation.” It may, therefore, be held 
fliat Government is not a necessary party in a suit 
where two private claimants contest for the possession 
of any alluvial accretion to any estate or tenure. 

Now, referring to the decided cases, it would be seen 
that there is a conflict of opinion on this point. In the 
case of Kristo Chumler Sundyal v. Kashee Kishore Roji^z), 
which was a suit for declaration of plaintiff’s right to a 
share in the settlement of an accretion by the Govern- 
ment, an objection was distinctly raised that the Govern- 
ment should have been m ide a party to the suit as a 
defendant. In overruling this objection, Markby, J., said : 
“The Government, moreover, has no sort of ’''terest in 
such a suit, tlie remedies which they have making it 
almost entirely a matter of indifference to them with 
whom the settlement is concluded. And though, under 
some circumstances, it might be convenient to make 
the Government a party to the suit, and though this has 
been sometime done, it is by no means, as far as I can 
discover, the invariable practice to do so. I think, there- 
fore,-that we ought to hold that the suit will lie and the 
omission to make the Government a party is not a 
ground for dismissing the suit.” Bayley, J., concurring 
in the same judgment, observed on this point thus : — 
“The plea, that there is a defect of parties, because 
Government was not a party, is untenable, because the 
plaintiff’s suit against the defendant here is one which 
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can be decreed or dismissed without the right of the 
Government being affected. Whoever is or becomes the 
recorded proprietor will be answerable for the revenue, 
and, in default, the estate will be sold for the recovery of 
the arrears in the name of the recorded proprietor.” 

But, the decision of the Full Bench in a similar 
case, Mahmucd Israil v. J. P. ]Visc. (il, throws some 
doubt upon the view expressed above. In that case, the 
plaintiff, an ex-lakhirajdar, instituted the suit for posses- 
sion of land after an adjudication of his right to 
settlement, alleging that he was the rightful owner of 
the lands which had been resumed by the Government 
and that the defendant by false allegation of ownership 
and possession induced the Revenue Authorities to enter 
into a settlement with him. The question that was 
referred to the Full Bench in that case was, whether, on 
the above allegations, the plaintiff was entitled to an 
adjudication of his right to settlement, or w’hether it was 
discretional with the Collector under such circumstances 
to settle the lands with any person he pleases, and such 
settlement Is final as regards all claims. Sir Richard 
Couch, who delivered the judgment of the majority of 
the Full Bench, in answering the first part of the ques- 
tion in the affirmative and the second part in the 
negative, added the following observations : — "It appears 
to me that there has been an error in the proceedings in 
holding that the Government was not a proper party to 
the suit. The Government having given a lease of the 
lands to another person, it was proper that it should 
have an opportunity of showing that this had been 
properly done. If the Government were a party to the 
suit, the person who got the lease from the Government 
might be freed from liability upon it. Now another 
suit will be necessary to finally decide the matters be- 
tween these parties, as the Government being no party 


(i) 21 Sulh. W. R, 327. 
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to this suit will not be hound by the decision in it,’’ 
Next, after reminding the case, the learned Chief Justice 
added thus : — “The defendant is in possession under a 
lease from the Government, and the Government should 
be made a party to the suit in oider that (if it is clear 
that the plaintiff is entitled to the lease) tlie defendant 
Wise may be released.” 

Now, it is apparent that, whether the Government 
should be made a party to that suit or not, was a ques- 
tion, not referred to the Full Bench as was pointed out 
in the same case by Markby, J , who was a number of 
that Bench. The view e.xpressed by Sir Richard Couch 
in the above case was e.xplained and distinguished in 
the following case, decided by Markby and Prinsep, JJ. 

In Girdharee Sahoo v. Hecra Lall Seal (i), it has been 
held that in a suit by A against B for possession of land 
'which has been surveyed and settled at one time as an 
accretion to the estate of A, and at another time as an 
accretion to the estate of B, it is not, as a rule, necessary 
that the Government should be made a party. In that 
case, the defendant, among other objections, pleaded 
that as plaintiff contested a settlement made by Govern- 
ment, it was necessary to make Government a party to 
the suit. In overruling this contention of the defendant 
'appellant, Markby, J., said ; — “In my opinion, the con- 
tention that the plaintiff was bound to make Govern- 
fment a party to this suit cannot be supported. The 
-plaintiff prays for no relief against Government, and asks 
inothing from Government, and the only reason suggested 
ito us why the Government should be made a party is, 
-•that the defendant maj’ in some way or other be relie\ed 
-from what is called his engagement with Government as 
'<to payment of revenue. Now it may be, that if the 
-plaintiff succeeds in this suit, and there has been no 
fraud, the defendant will have a grievance. His estate. 
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though somewhat reduced, will remain burdened with 
an assessment calculated upon a laiger aiea ; but the 
Ci\il Court can not redress this grievance. It is admitted 
that, for this purpose, the defendant would have to 
apply to the Government. It is, of course, just possible 
to conceive, though it is very improbable, that the Civil 
Court in adjusting the boundaries between two adjoining 
estates, might so far reduce the value of one of them as 
to affect the security of the revenue ; but if so remote a 
contingency as this were considered as affecting the 
interests of Government, it would be necessary to make 
Government a party to every suit between adjoining 
proprietors as to their boundaries. This has never been 
the piactice, and it would be most undesirable, in my 
opinion, to introduce it. It would involve Government 
in a mass of litigation without any c^nesponding 
advantage.” With regard to the opi lion exptessed by S r 
4 ^ichard Couch in the Full lie > \i { 3 Tahomed /srail, 2 i 
VV. R. 328), it was held in thai . ase that, that was not 
the decision of the Full Bench but of the Chief Justice 
alone, and that it was distinguishable. Fiinsep, J., agree- 
. ing with Markb}', J.. in that case, said : — "I am also of 
opinion that the suit vvas properly tried without making 
the Governinent a party to it, as it can not be said, in the 
words of section 73, Act VIII of 1859, that Government 
is entitled to or claims some share or interest in the sub- 
ject matter rf the suit or is likely to be affected by the 
result. The j. dgment of the Full Bench (21 W. R. 327), 
as delivered by Sir Richard Couch, the late Chief Justice, 
has been explained to us, by other Judges who compris- 
ed that Court, in the manner just stated by Mr. Justice 
Markby, and does not therefore stand in the way.” 

Thu®, the preponderance of judicial opinion and the 
interest of the Government in such matters make it 
abundantly clear that the Government is not a necessary 
party in a suit, where contest is raised with regard to the 
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ownership of nny alluvial increment, the settlement of 
which has been made bj- Revenue Authorities according 
'to the piovision of tlie law e-vcisting in this counttj’. Tin's 
‘position is further supported b^’ the provision of tlie pre- 
sent Code of Civil Procedure of 1908, wlncli by Or. I, 
Rule 9 lays down • — “No suit shall be defeated by 
reason of the mis-joinder or non-joimhr of parties and 
the Court maj’ in every suit deal with the matter in con- 
.troversy so far as legards the liglits and interests of the 
parties actually befoie it.” The word no 7 i-johtdcr in this 
section was inserted for the first time in the Code of 
1908, and in the Code of Civil Pioceduie of 18S2, or in 
any earlier code the word itou-jotiider does not appear to 
have found a place in the conesp.jnding section. So the 
absence of the Government as a party defendant in 
such a suit can not be fatal in any view of the matter. 

But, in those cases where Government asseits it pro- 
proprietaiy right bj' lesuming c/tur lands and making 
teinporaiy settlement of it with persons other than those 
who consider themselves entitled to it, it would be pro- 
per that the Government should be made a defendant to 
such a suit, as the cause of action in such cases will in- 
variably arise from the dispossession made by the 
Government, by making a temporary setth'ment of it 
with other tenants. This point has been biiefly dealt 
with under “Suits rigarding Reformations Generally,” 
Sre p. 582 mitc. 

Claims under separate clauses of the Regu- 
lation are distinct titles : — 

Claims under the several clauses of the Regulation 
have been considered by our Judiciary as constituting 
distinct and separate titles. If a person come into Court 
setting up a title under one Clause, he can not alter his 
claim subsequently and set up a title under another 
Clause. Cases of gradual accretions, contiguous acces- 
sions, avulsion, or re -formations m situ are to be distinct- 
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ly and separately set forth pleaded, and proved, and 
Courts will have to arrive at a findin" in respect of each 
of them separateh'. Reported cases, cited below, will 
cleail)- illustrate this position. 

In the case of Eckotvrcc v. Hira Lai/ Si'a/{0, wheie 
the plaintiff went to tiial in the Court below, alleging 
that the land claimed was attached to his estate as 
alluvial, he was not allowed to raise in appeal a different 
case,, namel)', one simply of original ownership of the 
site of the lands reformed. Lord Chelmsford, in deliver- 
ing the judgment of the Privj’ Council, ob.seived on this 
point as follows ; — ‘"This .suit is brought to recover about 
looo bighas of land claimed as alluvial, and contained 
within the boundaries given in a map annexed to the 
the plaint. The plaintiffs must succeed or fail on their 
title to the land as alluvial. It is not competent for them 
now, the cause having been decided on this title, to raise 
at tile hearing of their appe.a! .a different case, viz., one 
simply of original owneishfp of the site of the lands re- 
formed. Had that been the case alleged, some defence 
might have been made, founded on the nature of a 
boundarj' river, the ownership of its soil, the character, 
sudden or gradual, of the original loss of land, and the 
effect of change from such causes in the land itself on 
the ownership in the soil, which defence, as is apparent 
from the fram.r of Beng. Reg. XI of 1825, would admit 
of variation with varying circumstances of inundation, 
identification and accretion.” 

In Miissmt. Tabira v. The Goverfiment(_2\ ihe Govern- 
ment instituted the suit to get possession of the chiir 
lands in front of their purchased landed property in 
Dinapore on the original bank of the Ganges. The 
Principal Sudder Amin of Patna gave the plaintiff, 
Government a decree under the provisions of Clauses 1,2, 

(1) 12 Moo. I. A. 136: 11 Sath. W. R. 2 (P. C.) 

(2) 6 Suth. Wf R- 133 
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and 3 of Sec. 4 of Regulation XI of 1825. Against 
this decree appeals were preferred to the High Court. 
Qn behalf of the defendants-appellants it was conten- 
ded that the Government, in the suit, not having 
come forward as sovereign power and taken possession 
of the newly-formed lands as an island surrounded 
by an unfordable stream, but as an ordinary riparian 
zemindar, was bound to prove either gradual accre- 
5 or fho stream between the old bank and the newly 

formed lands was fordable when the latter came into 
existence. In upholding this contention the High 
Court of Calcutta observed thus : — “This case can not be 
treated as coming under Clause i. Section 4, Regulation 
XI of 1825, for the lands in litigation are evidently not 
a gradual accretion to the original lands of plaintifTs 
village of Dinapore, but have formed opposite to it in 
the shape of an island, theie being a running stream 
between it and the mainland. If the island, at the time 
of its formation, were surrounded with water unfordable 
at any time of the year, the Go\ernment, as sovereign, 
would have undoubted right, under Cl. 3 of the above 
law and Act IX of 1847, Section 7, to take possession. 
Government, however, does not come into Court in this 
capacity or witli this allegation. Government is inclined 
tp treat the new formation as an accretion to a Govern- 
ment purchased property, which it is not, and comes 
into Court as a private zemindar. The law applicable to 
such a case is the latter part of clause 3 of section 4, 
T Reg. XI of 1825. If the stream between the chur and 
t t^e mainland be fordable any season of the year, it must 
i (je considered an accession to the land of the person or 
persons, whose estate or estates may be most contiguous 
i to it. The Government, therefore, before it can establish 
Its right to any portion of the chur lands, must prove 
that the stream is fordable at sometime of the year, 
and that it was fordable when the alluvium formed.’* 
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This judgment was affirmed upon an application for 
review, in Tlie Government v. Miissumat Tabira (i', 
where it has been held that when the Government 
claims land as a riparian proprietor under the lattei part 
of Cl. 3, Sec. 4 of Regulation XI of 1825, it must have 
to prove that stream between the mainland and the 
land in dispute is fordable at any season of the year. It 
would seem from ihe passage, quoted above, from the 
previous judgment, that it was open to the Government 
to lay a claim to the land in dispute under the former 
part of Cl. 3, Sec. 4, namely, as sovereign power, but 
that claim not having been preferred, it was held that 
the Government had failed to establish its rights to the 
alluvial lands in dispute, and the suit by it was 
therefoie dismissed. 

In the case of Kalec Pershad J\Iojoo>ndar v. Th 
Collector' of Mymensing [2), the plaintitf claimed the land 
in dispute as having reformed in the site of his diluviated 
mouzah in contiguity with 01 as an accretion to his nske 
land. That claim having been found to be barred by 
limitation, the plaintiff wanted to rest his claim on the 
latter part of Clause 3, Sec. 4, Reg. XI of 1825 In 
regard to the last part of the plaintiff's case. Mitter, J. 
said : — “The plaintiff has completely failed to make 
out the case with which he came into Couit ; and I do 
not think that he is now entitled to test his claim 
on Clause 3, Section 4, Regulation XI of 1825. No issue 
was joined on this point, and no evidence has been 
given, I decline to give any opinion on this point." 

In the case of Ranee Sunmnoyee v. Janiinc, Skinn 
<fc Co. '3), it was contended before their Lordships of the 
Judicial Committee on behalf of the plaintiff that, even 
if the land (diied up river bed) in dispute was not part 
of the Mas mahal, either originally or as an accrc' 

(0 7 Suih W, K. 513. (2) 13 Suih. W R. 366. 

(3) 40 Suih. W. R 276. 
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tion to the island within the meaning of Regulation 
XI of 1825, she was still entitled to it upon the general 
principles of equity and justice according to the provi- 
sibns of Clause 5, Section 4 of that Regulation. In 
overruling this contention, their Lordships said ; — “It 
appears to their Lordships that the land in dispute was 
not gained by alluvion or dereliction of a river within 
IS the meaning of that clause. Further more, the plain- 
I tiff did not, in her plaint, rest her case upon the provi- 
^ sions of that section or upon the principles of equity 

! and justice But, even if — she were entitled to rely 

upon the 5th clause of Section 4 of the Regulation above 
■ referred to their Lordships fail to discover upon the 
j facts disclosed, any general principles of equity or 
^ justice in her favour.” These observations of their 
I Lordships go to show that if the plaintiff had a case to 
* rest upon the general principles of equity and justice 
as laid down by Clause 5, Sec. 4, of Reg. XI of 1825, 
she should have made it out distinctly in her plaint. But 
‘it is worthy of notice in this connection that the words 
of that clause are that the Courts of Justice in deciding 
such claim shall be guided by general principles of 
I equity and justice, and not that such a claim shall have 
^ to be made out in the plaint as resting upon general 
principles of equitj^ and justice. 

In the case of T/te Court of Wards v. Radha Pershad 
Singh (i), ihe plaintiff claimed the lands in dispute 
. under Clauses i and 2 of Section 4, Reg. XI of 1825, 
5 and did not allege in the plaint that, by possession over 
twelve years he had acquired a title to the lands in 
^ dispute or to the original site upon which the land in 
F dispute reformed. His case as set up in the plaint not 
\ having been established upon the facts found ultimately 
in appeal to the High Court, a question as to his title 
by adverse possession of the alluvial lands in dispute 


(i) 22 Suth. W. R. 238. 
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wa.s raised, as being one of the issues framed by the 
High Court, while remanding the case for the second 
tipie. In disallowing this claim. Sir Richard Couch 
referred to the observations of Lord Chelmsford 
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which have been quoted above ( see p. 596 anti ) 
and then said : — “ What is said there will apply to 
the present case. The plaintiff does not seek to prove 
a, title by original ownership of the site, but he 
seeks to prove a title by ownership for twelve years. 
He ought not to be allowed to do this. If he had 
rested his claim upon such a title when he brought the 
suit, some other matters might have had to be inquired 
into than have now been inquired into.” 

In a Madras case, Sri Balusii v. The Collector of the 
Godavari (i), the plaintiff and defendants were riparian 
proprietors of adjoining estates in both batiks of the 
river Godavari. The plaintiff claimed the tight to newly 
formed land in the middle of the stream, which she 
alleged to have formed by accretion upon an already 
existing lanka or alluvial island which belonged to her. 
On that point the concurrent findings having been 
against her, it was argued on her behalf that she was the 
owner of the whole bed between the banks owned by 
her, and therefore she bad the right to every foimation 
of soil on that bed. Such a claim not having been made 
out in the pleadings or issues, the High Court did not 
decide that point. O i appeal to the Privy Council by 
the plaintiff the last point was raised and in overruling 
this contention. Lord Hobhoiise, who delivered the 
judgment of their Lordships, said thus : ‘‘They then 
addressed themselves to the claim which the plaintiff 
urged to be owner of the whole bed of the river between 
the banks owned by her, and therefore of every forma- 
tion of soil on that bed. Upon that claim their Lord- 
ships observe that it is not made by the pleadings or 


(1) I. L. R. 22 Mad. 464 (46S-469). 
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by the issues settled by the District Judge. The third 
and fourth issues relate simplj' to accretion to some 
previously existing dry land, and the question raised 
was whether that was the plaintiff’s land or the defen- 
dant’s. The subaqueous ownership now claimed by 
the plaintiff raises a totally different question on which 
much evidence might and probably would have been 
given ; and that question was not tried by the District 
Judge. The High Court would have been quite justi- 
fied in refusing to entertain the question until raised by 
proper issues and evidence.” In the result, it was held 
by their Lordships, in that case, that the plaintiff must 
abide by the claim presented by her and she could 
not be allowed to vary her claim to one founded upon 
the ownership of the bed. 

Now, the claims under the different Clauses of the 
Regulation having been regaided as a distinct title as 
shown before by referring to the cases cited above, it Title set up 
would become incumbent upon the Courts of Justice to “lausetoLe 
arrive at a distinct and separate finding in respect of 
each of such titles. If a person come Into Court claim- 
ing the land in dispute either as a reformation z/i situ or 
as an accretion, his suit can not be dismissed only upon 
the finding that his title by reformation has not been 
established. It would also be necessary, in such cases, 
to determine whether his title as an accretion has 
been made out. Cases like this would come under 
the general law where the Court below may have 
failed to try any particular material issue, and they, 
therefore, do not require to be discussed at length in 

.'this book. 

> 

Casts where one part of the alluvial land in dispute 
is claimed as a reformation and another part as an accre- 
tion, it is necessary that there should be a distinct find- 
ing as to how much of it is a reformation and how much 
is an accretion : cf. Raslimonee Dasste v. Dhubonath 
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Bhattacharjee (i) and Balm Ptihhoaii Singh v. Maharaja 
^fo/iesur Btiksh (2). When a title is set upon an imme- 
morial custom as piovided by Sec. 2 of the Regulation, 
Courts below not having arrived at any finding as to 
such usage, their decisions were reversed in appeal. 
See the case of Maharaja Rajendur Pcrtah v. Ldljet 
Sahoo (3). 

When two alternative pleas are set up in defence, 
the defendants are entitled to be heard on both of 
them. In Puhlwan Siiigh v. Maharaja Mahestir Buksh 
(4^, Kemp, J. in delivering the judgment of the High 
Court, with regard to the alternative plea, said ; — “ With 
reference to the alternative plea taken by the learned 
counsel for the defendants, we wish to make a few 
observations. If the defendants had stated their case 
honestly', and, while admitting that the lands were 
alluvial lands, had claimed them under the alluvial law, 
either wholly or in part, we should have been prepared 
to give them the full benefit of the provisions of Regula- 
tion XI of 1825 ; but, when we find them taking their 
stand upon a line of defence which sets up the special 
provisions of clause 2, sec. 4, Regulation XI of 1825, 
and denouncing the averments of the plaintiff-appellant, 
that the lands were of gradual formation as wholly false, 
vve must hold them to their plea ; and as they have 
wholly failed to prove it, we dismiss the appeal ” Their 
L.ordships of the Judicial Committee, in overruling this 
view, in appeal, [ in Babu Pulhzvan Singh v. Maharaja 
Moheshurj observed thus ; — “The High Court, on this 
part of the case, took a view which certainly appears 
rather surprising, that because the defendants had main- 
ly no doubt, and principally denied that the land had 
accreted at all, and had said that it had been caused by 
a sudden change in the river, and had not been caused 

(O 12 Snth. W. R. 253. (2) 16 Suth. W. R. 5 (P. C.) 

(3) 20 Saih, W. R, 427. (4) 1864 Suth. W. R. Gop No. 19 '- 
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by gradual accretion ; that because they said that and 
failed, they were not entitled to rely on their second 
defence, which is most clearly stated in their pleadings, 

‘ is most clearly stated in the issue and is also stated in 
the judgment of the first Judge in the Court below. It 
is to their Lordships perfectlj^ clear that the mere fact 
of their having relied on their first defence could not 
possibly prevent them also relying on tlieir second de- 
;-fence if the first defence failed. The final result is that 
'.-there must be a division of the disputed land, each state 
taking that which is ex adverse its own frontage.” (1) 
Next, in determining disputes relating to lands 
gained by alluvion or dereliction of a river or the sea, 
the finding arrived at by the Courts of Justice should 
be such as to constitute a title contemplated by the 
specific expression of the Regulation. It would not be a 
sufficient finding to support a decree that the land in 
dispute formed opposite to the village of the plantiff 
and then joined on to his land. It must be a case either 
of gradual accretion as contemplated by Cl. I, Sec, 4, 
or contiguous accession as contemplated by the second 
.part of Cl, 1 1 1 , Sec. 4, to entitle the plaintiff to support 
his claim under the Regulation, in such a case. This 
view was upheld by the Calcutta High Court in the case 
of Unnopoorna Debia v. Sreemutty Dossee (2), where the 
plaintiff claimed certain chur land as accretions to his 
village, and the Lower Appellate Court gave him a decree 
upon a finding that laiids accreted to and were joined on to 
Ms villages. In second appeal, while remanding the case, 
.'I*, Jackson, J., observed : — “Now, the Judge has only 
stated here that the land had formed by gradual accre- 
tion, and that it formed opposite to the villages on the 
main bank, and then joined on to the plaintiff s village. 
We do not understand this to mean, indeed we hardly 

(1) 16 Suth. W. R. s (P- C.) 

(2) 14 Suili. W. R. 354. 
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think the Judge would have expressed himself in that 
\va3’, if he had meant, that the lands had formed by way 
of gradual accretion to the villages opposite to which 
they were situated, but rather that, having formed op- 
posite to those villages, they subsequently became conti- 
guous to them by the gradual silting up of the bed of the 
river which had previously flowed between them.” 

“We think, consequently', that the case must go back, 
The case must be re-tried before the Judge, in order 
that he may determine upon the evidence how this land 
formed ; .and if it was the result of gradual accretion, 
to what lands it so accreted ; and that he may determine, 
the rights of the parties in precise conformity with the 
words of the Regulation ; that is to say-, he will find to 
whose land or tenure the formation is most contiguous." 
See also J. P. Wise v. Jtt^gobnndhoo Bose (l). 

In the case of Narendra Bahadur Siugh v. Achhai- 
bar Shu&ul (2), the plaintiff claimed certain land which 
was formerly in his possession as part of village Simri 
and which re- appeared after having remained submerged 
for some time owing to the sudden change of the river 
Gogra. The defendant contended that he was entitled 
to maintain his possession of it as a gradual accretion 
to his village Bili Khurd. As to the finding arrived at 
by the Lower Appellate Court, the Allahabad High 
Court said thus : — “In one part of his judgment he 
states that the river Gogra in the y'ear 1S82 ‘suddenly 
changed its course and began to flow n jrth of Simri 
and south of Bili Khurd, submerging two intervening vil- 
lages.’ He further finds that, according to uhe settle- 
ment papers of 18S4-85, *29 bighas and 4 bi'iwas of the 
village of Simri are shown to have been washed away by 
the river’, and that, according to the ‘quinquennial settle- 
ment of 188S-89, 136 bighas, 3 biswis 4 dhurs, which 

(1) 12 Suth. W. R. 229. 

(2) I. L.. R. 28 All. 647. 
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had formerly belonged to Simri, were found to have 
been added to Bill Khurd,’ and then he finds that in the 
•settlement of 1893-94 the whole area of Simii was either 
under water ov had gradually accreted to Bin Khnrd.' ‘In 
view of these findings it is difficult to understand how 
it can be said that the land in dispute which admittedly 
was included in the area of mouza Simri gradually ac- 
creted to Bill Khurd.” In the result, the case was sent 
i back to the Lower App-llate Court for determining 
• two issues, one relating to the title set up by the plain- 
tiff, and another respecting the defence urged by the 
defendant. 

It has been said before that claims under the different 
Clauses of the Regulation constitute a distinct title (see 
f pp. 595-600 ante). Now, a question aiises whether a 
i person who fails to establish in one suit a title under 
[ one Clause, is precluded from instituting another suit 
claiming a title under a different Clause : in other words, 
would the second suit be barred by the application of 
the doctrine of resjudicataf To take one illustration 
of this class of cases, reference may be made to the 
case of Krista Mohnn v. The Collector of Dacca 'i), where 
the plaintiff’s claim in respect of the land in dispute as 
^ reformation on the original site failed ; would that pre- 
clude the plaintiff from instituting another suit claiming 
the identical land as accretion to his estate under 
Clause I, Sec. 4? In fact, the concluding portion of the 
judgment of Jackson, J., in that case would clearly seem 
to negative such contention in the subsequent suit, the 
title as shown before being distinct in two suits. The 
1. portion of the ju Jg njiit in question runs thus : — “It is 
1 altogether another question whether the plaintiffs are 
f . entitled to the accretions on condition of their paying 
additional revenue to Government in respect of the 
lands accreted. This is not a question at present before 
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US.” Evidently the tittle to be set up in the subsequent 
suit was not "directly ami substantially in issue " in the 
former suit. 

With regard to the qualification, namely, litigating 
under the same title" it may be contended that the plain- 
tifif in the former suit claimed the land in dispute as 
owner of the site or bed upon which the land re-formed 
and that in the subsequent suit, the plaintiff claims the 
land in dispute as owner of the mainland to which the 
accretion has been annexed. 

As to "Any matter -which might a?td entght to have been 
made gyou-nd of defence or attack in the former suit" it 
may be urged that in the former suit in which alluvial 
land was claimed as reformation, the original site was 
alleged to be a private proferty, but in the latter suit, 
the site or bed is presumed to be public property. Thus 
the fundations of two claims ere conflicting and incon- 
gruous, and might lead to confusion. 

In the above view, it may be held that the title in 
the latter suit was not constructively in issue in the 
former suit, and so the latter suit would not be barred 
as res judicata. 

It may be further noticed in this connection that the 
question of the title by accretion having been expressly 
left undecided, in the above case of Kristo Mohun, a 
subsequent suit for the establishment of that title, if 
instituted, can not be considered as bai red by the 
doctrine of res judicata. 

Similarly, in the cases Eckenvree Singh v. Heera Lai 
Seal (i) and Sri Bedusu v. The Collector of the Godavan 
(2), where the plaintiffs were not allowed to raise the 
question of the title by reformation on the original site 
at the appellate stage, a subsequent suit in respect of 
the same land under that title, if instituted, can not be 
held barred as res judicata. 


(t) 12 Moo. I. A. 136. 


(2 1 . L. K. 22 Mad . 464- 
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In the case of the Gt/vcrmnent v. Musst. Tahiraii), 
the Government came into Court claiming a title to the 
land in dispute under Cl. I. Sec. 4, and it was not, there- 
fore, allowed to raise a claim in the same suit to the 
same land as sovereign power under the ist part of 
Clause III, Section 4. In such cases, it would be open 
to the Government to bring another suit for the same, 
claiming a title thereto as sovereign power under 
Cl. Ill, Sec, 4. 

But the position would be different, if a second suit 
is brought in respect of any alluvial land as an accretion 
to one Mahal, which was claimed as a gradual accession 
to another Mahal in a previous suit, where both of the 
Mahals belong to the same plaintiff. This point was 
directly raised in the case of Kas/iee Kishot'e Roy v. 
Kristo Chntider Sandyal {2). In that case, the plaintiff in 
the former suit claimed the ckur as an accretion to 
Rughoorampur which was dismissed, and, the subse- 
quent suit for the same c/iur was brought for a declara- 
tion of the plaintiff’s right to the settlment of it as an 
accretion to IMouza Lukhidia. It was held that the 
subsequent suit was barred as res judicata. In the course 
of the judgment, Sir Richard Couch referred to the 
decision of the Fiivy Council, in Woo 9 ?iatara Debia’s 
case (3), and observed thus : — " In the present case the 
real question to be determined in the former suit was, 
whether the plaintiffs or the defendants were entitled 
to the chur : they miuht have shown that they became 
entitled to it by accretion to Rughoorampore or by 
accretion to Lukhidia. That would be only the mode of 
acquiring the title. Whether it is by accretion to the one 
or the other, there is no difference in the title. It is a 
title by accretion ; and this was the question which was 
to be tried, whether the plaintiff had a title to the chur 
or the defendant? What their Lordships say is applicable 

(t) 7 Suth. W. K. sij. (2) 33 Suth. W. K. 4O4. ( 3 ) n Beng. L. R 158. 
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to this case. It was open to the plriintiffs in the first suit i 
to shape their case by proving that it was an accretion 
to Rughoorampore or to Lukhidia. If they did not 
attempt to show that it was an acciction to Lukhidia, 
they must, according to this j'udgment, take the conse- 
quences of it.” 

The principle laid down in the above case of Kasha 
Kishot’d Roy was referred to in tlie case of Dinobtindhio 
C/cozuti/iury v- Kristomonce {\) by Sir Richard Gailli, f. J. 
in the following terms : — “ The onlj' other authority 
which I think it necessary to notice, is that of 
Kns/icc Kishore Roy Clmodhury v. Kristo Chumkr 
Sctudyitl Chowdhury (22 \V. R. 464). The plaintiffs in 
that case had, in a former suit, laid claim to the land in 
dispute as being an accretion to an estate of theirs 
called Mouza Rughooratnpoie. In that suit they were 
defeated ; and they then brought a second suit for the 
same land, describing it as an accretion to another estate 
called Mouzah Lukhichur, and the Court (Sir Richard 
Couch, C. J„ and Ainslie, J ,) decided that the plaintifls 
were barred. They considered that the case was not 
distinguishable from that in the Rrivy Council, Wooma- 
tara Dcbia v. Vnnopoorna Dascc (i i I?. L. R. I5f^)i lo 
which I have just referred; and I peifectly agree with 
them. The plaintiffs in that suit were not 1 dying upon 
a different title from that which they set up in their 
former suit. In both suits they claimed the land in 
question as an accretion to other land, which was theii 
undisputed property, and whether they claimed it as an 
accretion to one estate or another, or to one village or 
another, or to one field or another, they were in each 
case claiming it as an accretion to land of which they 
were confessedly in possession. The difference between 
the two suits was merely a matter of desciiption, not ol 
title.” 


(ij I. L. R. 3. Cal. I (169). 
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See also Dcvrav Kiishua v. Halambhni (i) and Hdji> 
Hasam JOui/ii;,! v. Mrnnc/ia Rnm Kaliandas (2), whera 
the above case of Kishce Kishorc have been referred to. j 

Where, in the decree of the previous suit fon 
recovery of land as re-formation on the original site, the. 
claim of the plaintiff in respect of a portion has been: 
dismissed on the ground tliat so long as the order of the 
Superintendent of Diara Suivej’s lemained in force, his 
claim to that portion must be considered eitlier ex- 
tinguished or in abeyance, a subsequent action in 
respect of the same portion as reformation on the site 
was held not barred by the principle of res judicata In 
the case of Kali Krishna Tagore v. Secretary of State' 
,(3), the facts were shortly these . — The plaintiff and 
Muazzem Hossein were proprietors of the contiguous, 
estates, vis., Nazirpur and Saistabad, respectively.' 
Sometime before 1842 considerable portion of these, 
estates were diluviated by the Arial Khan. On the re-, 
appearance of the land, in the shape of five chirrs- 
separated from eacli other by doues, resumption pro-', 
ceedings were instituted by the Government but ulti- 
mately the churs were released. The lands as.signed to. 
the ancestor of Mu.izzem Ilossien were named chur- 
Ghatua, and those released to the plaintiff’s fatlier,-' 
Gopal Lai Tagore, were called chur Gopalpur. Some- 
years after, tire river again changed its course, arrd 
flowing through Chatua and Gopalpur, washed away- 
portions of these two mouzahs. After the last re-' 
ibrmation the land in dispute together with other lands 
was measured by the Diara Survey authorities in ■ 

as excess lands of Chatua, as they were conti- 
guous to the lands of Chatua. Muazzem Hossein 
Ejected to this, and claimed the land as re-forma- ■ 
lion on the site of the diluviated land of his moiizah 

(1) I L. R I Bom. 87. (2) I L. K. 3 Bom 137. 

(3) I. L. K. 16 Cal. 173. 
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Chatua. This objection lieinpf disallowed, Muazzem 
Hossein accepted a settlement of those lands from the 
Government as an accretion to his moiizah. The plain- 
tiff who was not a partY to .these proceedings brought 
a suit for those lands claiming them as reformations on 
the original site of his mouzah Gopalpur in i88i. In 
that suit an issue was raised — “whether the land in dis- 
pute is a reformation on the site of the plaintifTs chur 
Gopalpur, or on the site of the land of chur Chatua 
released to the defendant.” The Coutt found this 
issue in favour of the plaintiff, but went on to say that 
so long as the order of the Superintendent of Diara 
Surveys remained in force and was not set aside “the 
plaintifTs right to that portion of the disputed land 
measured as surplus accretion to Chatua, and settled 
with the defendant must be considered as either ejt 
tinguished or in abeyance. Consequently’ the plaintiff 
is not entitled to recover it now.” The poition thus 
excluded from the decree was mai ked by the Court as 
D ill the map. The plaintiff next filed the present suit 
(4th January) in 18S3 against the Secretaiy of State 
and Muazzem Hossein and in this suit he claimed only 
the portion marked D in the former suit as re-formatiun 
on the site of his Zemindan. The suit was tried by the 
Subordinate Judge of BackergunJ who gave a modi- 
fied decree. Against that decree there was an appeal and 
cross-appeal to the High Court, The High Court con- 
sidering the effect of the decree in suit of 1881 (which 
was affirmed by the High Court) said that the claim 
of the plaintiff in respect of the portion marked D ir 
the map “was dismissed, that is to say, the relief prayec 
for by him in lespect of it was not granted. What 
ever were the reasons which led the lower Court to takt 
that course, and not to grant the plaintiff any relief ii 
respect of that portion of the property, the decree af 
it stands constitutes the record of the rights of th( 
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parties, and is the source that defines the limits of the 
estoppel arising- from the proceedings. We can not 
look to the judgment as we were asked to do in order 

to qualify the effect of the decree it must be 

treated as a decree binding as between him and the 
and defendant, the effect being that there is no claim 
against the defendant in respect of that property.” In 
appeal to the Privy Council, with regard to the above 
passage, their I-ordships said : — “Thus the High Court 
have given to the decree an effect directly opposed to 
what was intended by the Subordinate Judge, it being 
clear that he onlj' intended to decide that the plaintiff 
was not then entitled to possession. The law as to 
estoppel by a judgment is stated in S. 6 of Act XII of 
1879 and S. 13 of Act XIV of 1882. It is, that the 
matter must have been directly and substantially in 
issue in the former suit, and have been heard and finally 
decided. In order to see what was in issue in a suit, or 
what has been beard and decided, the judgment must 
be looked at. The decree according to the Code of 
Procedure, is only to state the relief granted or other 
determination of the suit. The determination may be 
on various grounds, but the decree does not show on 
what ground, and does not afford any information as to 
the matters which were in issue or have been decided. 
Even if the judgment is not to be looked at, the High 
Court have given to the decree a greater effect than it is 
entitled to. The decree is only that in that suit the 
'plaintiff is not entitled to the relief prayed for. It does 
not follow, as the learned Judges of the High Court 
think, that he can never have any cluim against the 
defendant in respect of the property.” 

In the result, the subsequent suit of the plaintifi was 
held not barred as res judicata and a decree was passed 
in his favour by the their Lordships of the Judicial 
Committee. 
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In the oi Jafcatjit Singh Snmhjit Singh {\\ 
a compromise deciee was passed in 1S73 in suits be- 
tween the Kaja of Kapiiithala and Ramnagar, who 
owned villages on the opposite banks of the river Gogra. 
The terms of the compromise were to the effect that 
a "part of the alluvial land in dispute was to be attri- 
buted'to Kapurthala’s village, Tappa Sipah, according 
to the Revenue Survey Map ; another part to be attri- 
buted to Ramnagar’s villages, Para, and Deorya Tilkiinia 
according to the same map ; the remainder to be ap- 
portioned ratebly to the villages above named.” The area 
was judicially determined in 1876 on the map of 1874, 
but actual poss'ession 'Mas not obtained by Kapurthala 
from the Raja of Ramnagar. A dispute arose in respect 
of the same alluvial land which as Kapurthala (the decree- 
holder) alleged, was thiough mistake mixed up with 
Tappa Sipah land. He, then, instituted a suit in 1877 
including in his claim a part of the same land as an 
accretion to his riparian village, Khasapur, but that suit 
was ultimately dismissed, To get possession of the 
decreed land of 1873, Kapurthala, then bi ought two rent 
suits against tenants who were upon it. These suits were 
dismissed on the objection of the defendant after reser- 
ving the right to the plaintiff to establisli liis little in a 
QOmpetent Court. The Raja of Kapurthala next biought 
tjie present suit in 188G, upon a claim under the decree 
of 1873 including the land which he made part of the 
claim in tiie suit of 1877. As to the part whicli was 
included in the suit 1877, the Courts of Intiia held that 
the claim of the plaintiff was barred by the principle of 
res judicata. On appeal to the Privy Council that view 
was overiuled, and in delivering the judgment of the 
J udicial Committee, Lord Hobhouse said thus: — “Sec- 
tion 13 of the Civil Procedure Code (of 188 ■) does not 
enact that no property comprised in a suit which is 


(I) 1 . 1 -. R. 19 Cal. 159 
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di.smissed shall be the subject of further litigation 
between the paities. What it does enact is that no Court 
shall try any suit in which the matter directly and 
substantially in issue has been directly and substantially 
is issue in a former suit, and has been heard and finally 
decided. Was then the title to Tappa Sipah land put 
in issue by the suit of 1877, and was it heard and finally 
decided against Kapurthala?” “Kapurthala claimed” 
continued his Lordship ” a large area as belonging to 
Khasapur. Whether land belonging to Tappa Sipah 
was included in that area by mistake or in the hope 
of getting some advantage in the other dispute, does not 
appear. It must be remembeied that far greater portion 
of these disputed lands is still uncultivated and jungle. 
Any how, the fact was discovered by a survey made in 
the suit of 1877 ; it appeared that doubts had been raised 
as to the position of the land decreed to Tappa Sipah ; 
Kamnagar asked for an amin to point out, but Kapur* 
thala preferred to have the suit decided first. The deci- 
sion is that land not belonging to Tappa Sipah belonged 
to two of Ramnagar’s villages, lather more, apparently, 
than two-thirds of the whole. Hut it is clear that the 
moment land was shown to belong to Tappa Sipah, it 
was considered as out of the suit. Both C'ourts treat it 
so, and both Courts direct Kupurthala to get the Tapah 
Sipah land ascertained. Their Lordships cannot see 
what matter respecting Tappa Sipah was in issue be- 
tween the parties or what was beaid or decided. It 
seems to have been the express intention of both Courts 
to decide nothing about Tappah Sipah. Yet, according 
to the view now put forwaid, the moment that this suit 
was dismissed Kapurthala was deprived of all right to 
recover those 1,266 biglias, and was incompetent to take 
the proceedings which the Courts contemplated,” 

The proposition of law which appears to have been 
laid down, in that case, bj- their Lordships is that a claim 
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which has been included in a previous suit, without its 
having been directly and substantially put in issue, and 
decided, does not upon the dismissal of that suit 
preclude a subsequent suit upon it. 



ALLUVION AND DILUVION. 

Relating to the law ok Limitation. 

Applicable to suits for Be-formed Laud. 

It is proposed to discuss, under this head, the special 
features of the law of limitation which are applicable to 
the cases which are to be governed by the provisions 
of Regulation XI of 1825. Hefore considering the bar 
of limitation, it would be nec"«sary to ascertain what 
is legal possession. The posse„ i,.' r'lfhtful owner 
of ‘‘a mountain pasture may continue unir c . upted, 
although it remains unvisited for years.” It is a principle 
founded in universal law and justice “ that whoever has 
land, wherever it is, whatever may be the accident to 
which it has been e.xposed, whether it be a vineyard 
which is covered by lava or ashes from a volcano, or 
a field covered by the sea or by a river, the ground, the 
site, the property, remains in the original owner.” (i) 
Applying this principle to the submerged land, it may 
be asserted at the outset that the rightful owner of the 
land continues to he in possession of it after diluviation 
and so long as it remains under water. His possesion 
of it can not be put an end to during the period of 
submersion, so that the period of limitation can not 
run against the rightful owner before the reformation 
or reappearance of the diluviated land (See pp. 540- 
542 ante.") 

The above view seems to have laid down by the 
Calcutta High Court, in the case of Mam Mohan Gho.e 
V. Mathura Mohan Roy {2). In that case, it has been 
held that where the true owner is in possession at the 
time of diluviation, his possession is presumed to 

(1) Lefe- V. AfmiduH Mehiiii, 13 Moo. I. A. 467 ( 473 )- 

(2) I. L. R. 7 Cal. 225. 
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continue so long as the land continues submeigcd and 
probably also afterwards until he Is dispossessed. In 
this view, the period of limitation would run a2;aii^t 
the true owner only frrm the time of his dispossession. 

As to the significance of a rightful or true owner, re- 
ference may be made to the case of Kah Churn Salm 
V. Secretary of State {\). In that case, it has been held 

the true owner ^vijerg a person can show that he has been in 

and not of a _ 

wrong-doer. possessieii of certain lands becoming diliiviated, his 

-- • possession must be consideied as continuing duiing 

-- ■ the time of diluvion, until such time as he becomes 

dispossessed by some other person. Refen ing to the 
facts of that case, it would be apparent that the Govern- 
ment at the time of diluviation were in possession only 
for four or fi.ve years and thus theii nght was not 
perfected by adverse possession, prior to the date of 
diluvion. It was, therefore, contended on behalf of 
the plaintiffs in that case that the possession of the 
wrong-doer came to an end when the land became 
diluviated. In oveiiuling this contention, Sir Richard 
Garth, C. J. said : — “ But their contention is, that if 
the Government were in fact wrong-docis whilst they 
remained in possession from 1SG5 till 1S69, no pic- 
sumption ought to be made in favoui of their possession 
continuing after the land became diluviated, as if they 
bad been the rightful owneis. But it seems to me very 
difficult to act upon that pi inciple. If the Goveinmenl 
had merely committed a casual act of tiespass, that 
would not have had the effect of permanently disturbing 
or discontinuing the plaintiffs’ possession. But if what 
they did amounted to putting the plaintiffs, the tiue 
owilers, out of possession, and tliey kept possession 
themselves under a claim of right for so long a priocl 
as four or five years, I see no reason why the fact of 
the land becoming diluviated should be considered as- 
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(i) I. L. R» 6 Cul. 735. 
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putting an end to their possession. If this were the law, 
, it would have a most impoitant effect upon many 
titles in Bengal, which ate founded upon adver.se posses- 
sion, because we all know that large tracts of land are 
alwaj’Sj more or less, covered with water during the 
rainy season ; and if the fact of their becoming thus 
covered with water had the effect of putting an end to 
the possession of any pet son other than the true owner, 
and of lestoring the tiue owner to possession during 
the time that the submersion continued, it would cause 
a very matetial change in the law of limitation.” 

“I think, therefore, that if Government were in 
possession under a /j claim of tight at the time 

when the land became diluviated in 1869, their pos- 
session must be consideied as continuing up to the 
time when they resumed actual possession, and there- 
fore virtually up to the commencement of this suit.” 

The view thus expressed by Garth, C, J. practically 
laid it down that the possession of a person at 
the time of diluvion shall be presumed to continue 
during the period of submersion, ii respective of the fact 
whether such peison is a f/v/d oz<.'iici' or not. 

In fact, the above view was followed in this country 
in another case : see Mahomed AH v. Khaja AbdtU 
Gunny (1). 

But the view expressed in the above case of Kali 
Churn Sahoo was evidently contrary to the well-known 
oroposition of law that constructive possession can not 
oe presumed in favour of a wrong-doer. So the decision 
was subsequently overiuledby their Lordships of the 
fudicial Committee, in the case of Secretary of State v. 
Krishnamani Gupta (2). While delivering the judgment 
of the Privy Council, in that case, Lord Davey, referring 
o the decision in Kali Churn Shaods case, said: — ” For 

(0 I. L. K. 9 Cal. 744 : 12 Cal. L. K. 257, 

T T T> x»0 < r'nl \\7 XT ftiW 
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the purpose of trying the question whether limitation 
applies, the Government must be regarded as a 
trespasser and dispossessor •of the rightful owners, and 
in the opinion of their Lordships it would be contrary 
both to the principle and authority to imply such cons- 
tructive possession in favour of a wrong-door, so as to 
enable him to obtain thereby a title by limitation. In 
order to sustain a claim to land by limitation under 
the Indian Act, there must in their opinion be actual 
possession of a person claiming as of right by himself 
or by persons deriving title from him. The possession 
of the Government was in fact determined by the sub- 
mergence of the land which then became derelict and 
so long as it remained in that state, no title could be 
acquired against the true owner. Sir R. Garth, how- 
ever, seems to have thought that in such a case the 
possession of a traspasser would cc tinue, until the 
true owner resumed possession.” 

‘ Their Lordships can not agree in the view. On 
the contrary, they think that on the dispossession of the 
Government by the vis of the floods, the constiuc- 

tive possession of the laud was (.if anywhere) in the 
true owners. In the case of the Trustees, Executors and 
Agency Cotnpany v. Short (i88S, L. R. 13 A. C. 793), 
it was laid down by this Board that ‘if a person enters 
upon the land of another and holds possession for a 
time, and then without having acquired a title under the 
statute abandons possession, the rightful owner on 
the abandonment is in the same position in all respects 
as he was before the intrusion took place.’ And the 
opinion of Park, B. is there quoted that there must be 
be both absence of possession by the person who has the 
right and actual possession by another to bring the 
case within the statute.” 

“ Their I .ordships think that for this purpose dis- 
possession by xns major has the same effect as voluntary 
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abandonment, and they are of opinion that the case of 
Ka/fj/ Charan Sahoo v. The Secretary of State was wrong- 
ly decided and ought to be overruled.” 

See also the observations of Mookerjee, J., 04 i this 
point in Anirita Sundari v. Serajiiddtn Ahmed (i). 

The decision, quoted above, therefore, establishes the 
proposition that the presumption of possession during 
submergence arises only in the case of the true owner at 
the time of diluvion. 

Next, in regard to the presumption of possession of 
the diluviated land in favour of the rightful owner, 
reference may be made to tlie Full Bench decision, in the 
case of Mahomed AH Khan v Khaja Abdtd Gant (2). In 
that case, Wilson, J., deliveiing the judgment of the 
majority, laid down the law in the following words : — 
“The true rule appears to us to be this : that where land 
has been shown to have been in a condition unfitting it 
for actual enjoyment in the usual modes at such a time, 
and under such circumstances that that state naturally 
would, and probablj’ did, continue till within twelve years 
before the suit, it may propeilj- be presumed that it did 
so continue, and that the plaintiff’s posse.ssion continued 
also until the contraiy is shown. The presumption 
seems to us to be reasonable in itself, and in accordance 
with the legal principles now embodied in Section 114 
of the Evidence Act.” 

In the case of Raj Kumar Roy v. Gobiud Chunder 
Roy (3), the plaintiff claimed the ownership of the land 
reclaimed from a bheel within the confines of two adjoin- 
ing revenue paying mahals. In consequence of the 
nature and condition of the land there was no evidence 
of any act of possession exercised by either party during 
the first two years immediately preceding the date of the 

(1) 19 Cal. W. N. 565 (577). 

(2) I. L R. 9 Cal. 744 (752) : 12 CaJ. L. R, 257. 

(3) I. L. R. 19 Cal. 660. 
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institution of the suit, and during^ the last ten years the 
the defendants had been in possession. The latter 
having tried and failed to establish adverse possession 
in themselves, contended that even if the plaintid’s 
possession were shown to have been existed in 1857, 
he could not succeed without showing that his possession 
remained till later than the 9th April, 1S69, the suit 
having been filed on 9th April 1881. This contention 
was over-ruled and it was held that the presumption was 
in favour of the plaintiff’s possession, which had been 
with apparent title, having in fact continued over the 
two years in question, as to which continuance there was 
no evidence to the contrary. 

In this decision, their I.ordships re-affirmed the doc- 
trine which was enunciated in the concluding portion 
of the judgment of the Privy Council, in the case of 
Runject Ram Panday v. Goliirdhan Ram Panday (1) 
to the effect that when there is conflict of evidence in 
a case, the presumption of possession goes with tlie 
title and that such presumption is not of any avail in 
the presence of clear evidence to the contrary. 

In the case of Gnnga Kumar Mittcr \k As’aitosh 
Gossami (2), the suit was brought by the plaintiffs on 
the loth December 1888 for recovery of possession of 
three plots of lands on the allegation that they were 
reformations on the site of their villages K. and M, 
which were let out in putni and dar-piUni in 1S69 ; 
and that the rights of the pututdar and darputnidar 
were re-acquired by them in the years 1878, 1880, 1883, 
The defence was that the suit was barred by limitation. 

It was held that as a grantor of a subordinate tenure 
was not bound to sue for trespass committed against his 
tenant during the continuance of the tenure, and as his 
right of action accrued when the tenancy came to an 
end, the suit was not barred by limitation. 


( I ) 20 Suth. W. R. 25 (29 & so). 


(2) 1. L. R. 23 Cal. 86). 
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The facts of the above case are not set out in the 
judgment explicitly. The principle of law which seems 
to be involved in the above decision is as follows ■ — 
Where duiing the continuance of a lease, a lessee is 
dispossessed by a trespasser , such dispossession would 
not be considered adverse as against the lessor, if he is 
in receipt of his rent. Limitation will run against the 
lessor only, at the time when the lease expires, so that 
he can bring the suit against the trespasser within twelve 
years from recovery of possession on the expiry of the 
lease. And if the land in possession of the trespassers 
is diluviated and the lease subsequently expires the 
lessor would be presumed to be in possession during the 
period of submeigence. 

The second pait of the above proposition may be 
supported b)’ the subsequent decision in the case of 
Krishnamani Gupta (i). 

When the right of a trespasser is perfected by ad- 
verse possession before diluvi ition, his possession will 
be presumed during the period of submergence and not 
that of the original owner. This is obvious from the fact 
that at the time of diluviation, in such cases, the true 
owner in legal possession is the trespasser whose right 
has been perfected in the meantime. This view has been 
laid down by their Lordships of the Judicial Committee 
in the case of Rad/ia Prasad Singh v. Ram Coomar 
Singh Sir. J. \V. Colvile, in delivering the 
judgment of the Privy Council, observed • — "The ques- 
tion was, who was entitled to the re-formation of the 
mouzah upon that site of Sreepore, upon this second re- 
appearance, their Lordships conceive that according to 
the strict doctrine in Lopes's case, if the plaintiff had pre- 
viously to 1857 acquired the proprietorship of the land, it 
would be he and not the original owner of Sreepore who 
would be entitled to claim the benefit of that doctrine." 
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Ill the case of Madhabi Sundari Dassya v. Gaga- 
mudra Nath Tagore (1), the Calcutta High Court ha.s 
laid down that during the period when a piece of land 
is submerged under water, the true owneis must be 
held to be in constructive possession, and when it re- 
appears and. does not become fit for actual enj lyment 
in the usual modes, it may be presumed that the pre- 
vious possession continues until the contrarj- is proved. 
It may be further affirmed that tlie above presumption 
is rebuttable as has been pointed out in tlie Full liencli 
decision of Mahamed Alt Khan, cited before (see p. 619 
ante , and also in the above case of J\fadhabi Sundari 
Dassya 

The rule of I.iw relating to the presumption of 
possession after submergence in favour of the true 
owner at the time of diluviation has been discussed 
above. It, next, becomes necessary to coiiaicler the 
applicability of the Articles 142 and 144, that is to .say, 
the articles dealing with the declaration of title and re- 
covery’ of possession under the Indian Limitation Act. 

It may be premised at the out-set tli.it in computiii" 
the period of limitation in cases of reformed lands, the 
time during which the land might remain submerged 
is immaterial, whether it be for twelve years or exceed- 
ing twelve years, in both the cases the land will be 
presumed to be in possession of the true owner, as 
have been stated above, and that the material point 
will be generally the date of ref irmition. If such 
date of reformation be within twelve ye.irs of the 
commencement of the suit, the question of ‘‘disposse.s- 
sion” or ‘"dis-continuance” of possession as contem- 
plated by Article 142 of the Second .Schedule of the 
Limitation Act (Act XV of 1877) and of the First 
Schedule of the Limitation Act of 1908 does not arise, 
as the plaintiff is presumed to be in possession during 


,ll 9 Cal. \V. N. III. 



CL V]. 


RULES or LtMITATION. 


623 


the period of submergence. In such cases, the plain- 
tiff has only to prove his possession at the time of dilu- 
viation, and that the land refcrmed within 12 j’ears of 
the suit (.1) (not necessarily actual physical possession 
within twelve years of the suit). Thus, it may be 
aflSrmed that if a suit is instituterl for recovery of pos- 
session by the true ownei of the land which has re- 
} formed on the original site, within twelve years from the- 
; date of reformation or re-appearance, or when the ques- 
tion of possession after reformation cannot be exactly 
determined (2), article 142 w. >uld not apply. Cases 
/ which are referred to below suppoit this view. 

In Kali Chunt v. Secretary of State (3), it has been 
held by White, J., that the dispossession or disconti- 
nuance of possession, mentioned in article 143 Schedule 
II of Act IX of 1871 (coriesponding to the above 
article 142) is that whicli occuis where the property is 
taken actual possession of by another and does not 
apply to the case where the propeitj' is s'ubmerged by 
the act of God, and so made impossible of occupation 
and actual possession. This was a case where the land 
in dispute had been a subject of a double diluviation 
and a double lefonnalion The site was at first 
diluviated before 1S47, and it continued for some years 
under water, and lefoimed befoie 1863, upon the old 
site when Government took possession of it. Govern- 
ment next kept possession of the reformed land until 
1S69 when the site was again diluviated. In 1875 
land again reformed upon the site and was taken pos- 
session of by the Government. The plaintiff brought the 
suit in 1877. Tbe period of limitation, in such cases 
as White, J., at first intended to lay down, should be- 
gin to run from 1875. His opinion was evidently 

Ci) A/ariowoOa/i v. Ataihioa Atokan^ 1 - L. K. 7 Cal. 225. 

(2) Ibtd. p. 240. 

(3) L. It 6 Cal. 725. 

3S 
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based upon the view that, when Government took pos- 
session cf the chur in 1865, it was a wronrr-doer, and 
as such Government could not avail itself of the doc- 
trine of constructive possession in order to connect its 
possession of the first re-formation in 1815, with its 
possession of the second re-formation in 1S75, and its 
possession of the first re-formation was m fact swept 
away or put an end to bj- the second diUiviation The 
learned Judge subs 'qnentiy resiled from tliat view when 
the appeal was re-argued and agreed in the view ex- 
pressed b3’ Sir Richar-l Garth in that case. But tlie 
decision of the Privj' Council in Krisht’airi-iiii Gi‘pias{\) 
case reversed the view’ of Sir Richard Garth, and in 
effect affirmed the former opinion e.xpiessecl bj- 
White, J. 

In cases of the above description, wheie diluviatians 
and reformations take place several times, the posses- 
sion of the original owner is presumed to continue, 
although a wrong-doei might take possession at cvei\ 
time of re-formation. Such a winng-doer is not en 
titled to tack his possession of one rc-foi mation with 
another. The principle that is to be applied to S'lch 
cases is analogous to what has been laid down in the case 
of Trustees, Exeaitors and Ctunpanj' v. Short (2}. 

In that case the Judicial Committee said - —“If a person 
enters upon the land of another and holds posses- 
sion for a time, and then, without having acquired ' 
title under the statute abandons possession, the right- 
ful owner, on the abandonment, is in the same position 
in all respects as he was before the intrusion took place. 
There is no one against whom he can bung an 
action. He cannot make an entiy upon himself. There 
is no positive enactment, nor is there any principle of law, 
which requires him to do any act to re-habilitate 


(1) I. L. R. 29 Cal. 51S. 

(2) (tSSS) l. r n a. c. 793(798) 
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himseif. The possession of the intruder, ineffectual for 

the purpose of transferring title, ceases upon its aban- 
donment to be effectual for any purpose. It does not 
leave behind it aii}’ cloud on the title of the rightful 
owner or any secret process at work for the possible 
benefit in time to come of some casual inter-loper or 
lucky vagrant. ’ 

The view laid down above was applied to India in 
the case of Secretary of State v. Krishaniani Gupta 
(see pp. 617-618 ante.) 

In the case of RTadkabi Siidnari Dassya s Gaga- 
itendra Nath Tagore (i), the lands in dispute were 
formed by the recession of the river Karotoya and 
came into the possession of the Government in or 
about the year 1852 and were settled permanently, 
with the predecessois of the plaintiffs in 1853. The 
lands were again submerged and remained under water 
for a good long period. They re-appeared between the 
years 1866 and 1885. After re-appearance and before 
1885, portions were cultivated by squatters who paid 
no lent to any zemindar. The defendants took posses- 
sion of the lands adversely to the plaintiff in 1886, 
which was witliin twelve years of the commencement 
of the suit. 

With legaid to tlie .squatters, Geidt and Mitra, JJ., 
relying upon the decision in the case of Watson v. 
Govermnent (2), held tliat a mere trespasser without 
claim of riglit as in the case of a squatter did not 
amount to an ouster of tlie true owner. 

As to the point of limitation, the learned Judges 
said thus : — “The nature of the chur or jwtgle lands is 
peculiar and the mere cessation of possession cannot 
amount to discontinuance of possession, unless 
followed by the possession of another person in 
favour time would run. The plaintiffs who had the 
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rights might not have been in actual possession, but 
there was no actual possession by another ousting the 
plaintiffs. The actual taking of possession of chur 
land by a person asserting a propiietary right, his 
causing a measurement and settling raiyats or assessing 
rent on the raij'ats actua'Iy cultivating portions of the 
land generally indicate that the land 01 a large portion 
of it is fit for use in the ordinary way, and until then 
cultivation is precarious and uncertain am] the same 
piece of land is seldom cultivated in successive years 
Possession of the last kind can hardly be said to b:; effec- 
tive in calculating the period of limitation. There was 
thus no dispossession or discontinuation of the pos- 
session of the plaintiffs within the meaning of .^rt 
142 of the second schedi le of the limitation Act 
before 1885.” 

In the case of Kumar Basanta K. Ray v. Secretary oj 
State (3), the land in disput appeared as an island in 
1888, when the Government took possession of it 
as chur land sui rounded by iin fordable streams. The 
chur was unfit for assessment and cultivation till 1890. 
Further accretion on the north attached it to Chur 
Raninuggar No. i. In 1889 it was first treated as an 
accretion to chur Raninuggar and Jirat, which had been 
released to Suksagar Zemindars as reformation in situ of 
their mouzahs, and then sliortly afterwards eaine to 
be considered as an accretion to the part of Chut 
Raninuggar No. i, which was a Government estate. It 
was under direct management of the Government in the 
utbandi s}'stem on yearly settlements in 1891-92. The 
area then producing rent was about 350 bighas and in 
^ the following year it was slightly more. It was re- 
gularly surveyed in 1894 and the cliur was found to be 
2,060 bighas of which 5S3 were by this time under culti- 
vation, and the residue, as uncultivated jungle, but the 


(4) I. L R 44 Cdl. 585 i 21 c*l. W. N. 643 : aS Cfl, L. J. 489- 
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whole of it iva5 under water from the beginning of June 
to the end of October. Natuially the land was then 
very poor and theie was no resident tenant. The chur 
increased so far by 1S94 that a raij'atwari settlement 
was then made with the Jitbandi raiyats for a term of 
five years. On the e.'cpiration of this term, it was again 
surveyed, and found to have increased to over 3000 
bigha , of which a portion was leleased to the proprietor 
of estate No. 399 as being land which was a reformation 
in situ of his mouza Sardanga. It would seem that a 
further poition of it had been previously released to 
the owner of mouzah Kaliadanga The cultivable lands 
were then settled again foi an unrlefined term. 

In igo2, the principal defendants petitioned the 
Collector of Nadia for the release to them of the lands 
in question, alleging that they were reformation in situ 
of lands belonging to their estate, lot Gobindpur, Towzi 
No, 100, which was granted by the Collector. Accord- 
ingly they were put in possession of the whole of the 
lands. 

The plaintiffs also preferred a similar application 
and but their application was lefused. Thereupon they 
filed the present suit on the 6th September 1904. The 
Court of First Instance (Suboidinate Judge , decided the 
case in fvavour of the plaintiff on questions of title and 
limitation. The High Court of Calcutta reversed the 
decision on appeal, in the case of Guriidas Kuiuiu v. 
Kumar Basanta K. Roy (i) , and it was held (per 
Chitty and Carnduff, JJ. ) that the possession of the 
Government under the above circumstances was adverse 
to the plaintiffs since 1889 and that the suit was governed 
by Article 144 of Schedule II of the Limitation Act 
(xv of 1877). On appeal to the Privy Council, the 
decision of the Calcutta High Court was leversed. Lord 
'Sumner in delivering the judgment of their Lordships 

to »4 Cal. W. N, 317 : II Ual. L. J, 373. 
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said thus : — “The Limitation Act of 1S77 does not 
define the term “dispossession” but its meaning is well 
settled. A man may cease to use his land because he 
cannot use it, since it is under water. He does not 
thereby discontinue his possession . consti uctivly it 
continues until he is dispossessed ; and, upon the cessa- 
tion of the dispossession before the lapse of the statutory 
period, constructively it revives. ‘ Theie can be no 
discontinuance by absence of use and enjf>yment, when 
the land is not capable of use and enjoyment,' [per 
Cotton, L. J. in Leigh Jack, (1S79) L. R, 5 Ejc, D, 264 
(274I]. It seems to follow that there can be no conti- 
nuance of adverse possession, when the land is not 
capable of use and enjoyment, so long as such adverse 
possession must rest on tie facto use and occupation, 
When sufficient time has elapsed to existinguish the old 
title and start a new one. the new owner’s possession of 
course continues until there is fresh dispossession and 
revives as it ceases.” 

Next, referring to the decision in Krishnajuani Ciupta'i 
case, (i) his Lordships observed, — “No rational distinc- 
tion can be drawn between that ease .and the present 
one, where the reflooding was seasonal and occuiied foi 
several months in each year. It was held that when the 
land was re-submerged the possession of the Govern- 
ment determined, and that, while it remained submerged, 
no possession could be deemed to continue so as to be 
available towards the ultimate acquisition of title against 
the true oivner.” 

“Again”, continued his Lordship “to apply the test 
suggested by Bramwell, L. J , in Leigh v. Jack (1879 L. 
R. 5 Ex. D, 264) at p. 273, ‘to defeat a title byi- disposses- 
sing the former owner, acts must be done, which are 
inconsistent with his enjoy’ment of the soil for tlie pur- 
poses for which he intended to use it’ and therefore it is 

(I) L. R. 29 I. A. 104 t 6 Cal. W. N. 617. 
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necessary to look at the position in which the former 
■owner stands towards the land, as well as to the acts 
done by the alleged dispossessor. ‘It is impossible’ sa3's 
Lord Halsbury in Marshall v. Taylor [ (1895) 1 Ch. 641 
(645) ] ‘to speak with exact precision about the degree 
of possession or dispossession that will do, unless you 
have regard, as Lord Justice Cotton said in Lei^h v. 
Ja£k, to the nature of the propertj’.’ An exclusive 
adverse possession for a suflicient period may be made 
out, in spite of occasional acts done by the former owner 
on the ground for a specific purpose from time to time. 
Converselj--, acts whicli prittia facu' are acts of disposses- 
sion ma3' under particular circumstances fall short of evi- 
dencing an3’ Icind of ouster. The3’ may be susceptible 
of another explanation, bear some other character or have 
some other object. In the present case bey’ond the 
temporary %tibandi cultivation itself there is nothing 
down to 1892 to show an exclusion of the plaintiffs by 
Revenue authoiities.” 

“Their Loidships are of opinion that, whatever may 
have been the case later on, there had not been, down 
to September 1S92, any dispossession of the plaintiffs 
within the meaning of article 142.” 

With regard to the applicability of Art 134, their 
Lordships said tlius ■ — “If, as their Lordships think, no 
dispossession occurred except possibly within twelve 
years before the commencement of this suit, article 144 
is the article applicable, and not article 142. It is not 
eas3’ to see in the clrcum-.tances of a case such as this 
how conduct insufficient to evidence dispossession of 
the plaintiffs can be used to evidence adverse possession 
available to the defendant.” 

Lastly as to the claim of right by adverse possession, 
their Lordships laid down thus; — "The period of time 
requisite to bring the defendants under the protection 
of ailiclc 144, cannot be made out, tmless to the period 
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cluring which the defendants Iiave been in posses.iion 
there is tacked, out of the prior period when it is con- 
tended tint the Revenue authorities had pos.sessiun, a 
number of years going back to 1892. The definition 
section, 3 shows tliat in the present case this can not be 
done. Tlie defend.ants do not derive tlieir liability to be 
sued ‘ from or through’ the Revenue authorities in any 
sense of the words. They advanced a claim of their 
own adversely to the Revenue authorities, which was 
rested on pi ior title and possession, and sought to put 
an end to conduct on the part of those authorities which, 
they asseited, was inconsistent with and an invasion of 
their own superior title. On investigation the Revenue 
authorities recognised and submitted to this adveise 
claim and withdrew from any enjoj-ment and occupa- 
tion. If the defendants cr^uld make good now the 
claim which they made th' n, well and good ■ but they 
would succeed, not by reason of, but inc'ependently of, 
the Limitation Act. Upon this ground they fail as far as 
article I44 is concerned.” 

Now, it has been stated before that Art 142 does- 
not apply' to a case where diluviation is followed by 
reformation, iriespective of the number of times during 
which such changes may happen, the theory of law 
being that the possession of the true owner continues. 
(.See also p. 6 1 S ) The only' aiticle, theiefoie. that 
can possibly be applied is article 144. Ikit, according 
to the view stated previously', the cases dealt with above 
having been instituted within twelve y'eais of the date 
of reformation, they were not barred by that aiticle. 

It has also been said before that in such cases, 
it is not necessary for the true owner to prove his 
possession within twelve year.s of the suit, as the 
law of presumption of possession is in his favour 
(see pp. 619-620 In other words, there is no 

onus upon the plaintiff in such cases to prove posses- 
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sion and dispossession within tivelve year=, which a 
settled rule requires the plaintiff to establish when the 
plea of limitation is urged bj’ the defendant. It is a 
well-known lule of law that when a plaintiff comes into 
Court claiming a right, alleging possession and dispos- 
session, the onus lies upon him to prove that such posses- 
sion and dispossession took place within twelve years of 
the suit. See the cases of Maharajah Ktnuar Nitrasur 
Singh V. Babu Namla Lai Singh ( i ), Pan.lurang Gcroitid 
V. Balkrishna Hari {2), Alazefab A^a::tr Sidh’e Alt Khan v. 

Woomesh Chunder ( i) Boolcc Shnrh v Harobuns Narain Exceptional 

rule in suits 

(4\ Ledl Singh V. Balm Dfadhusu Ian (y). Beer Chunder for reformed 
Jubraj V. Deputy Collector of Bhullooah (6), Busse'.roonissa 
V. Raja Leelanund (7), Gossain Das v. Seroo Kumari\ 

Lutchoo Khan v Foley (9), Khoja Nezc/as v. Bra- 
jendra Kumar {iQ.) Mahim C hander v. Mohesh Chunder 
(il). These decisions establish that the onus is upon the 
plaintiff to prove possession within twelve years of the 
suit. But, in cases of reformations, where the plaintiff 
proves that the land reformed within twelve years of the 
suit, or when tlie question of possession just after refor- 
mation can not be definitel)- determine 1, no such onus lies 
upon the plaintiff, e.xcept t.j prove his possession at the 
time of diluviation When that fact is proved, the onus 
lies upon the defend int to prove that the land reformed 
before twelve years and that lie has been i.i adverse 
possession for over twelve years, as has been laid down 
in the case of Man Moh in Ghase v. Matlutra Mohan 
Roy (12), where Field, J. in delivering his judgment, 
said : — “ It appears to me that the principle to be 
gathered from these cases is, that alth lugh, according to 

(I) 8 Moo. I. A. -199 (230). (2) 6. Bom H. C. R. 125 (A. C. J.) 

(3) 2Suth. W. R. 75 (Cn). (4) 7 Suth W. R. 212. 

(Si 8 Suth W. R. 426. (6; 13 Suth. W R. 23 (P. C.) 

(7) 14 Suth. W. R. 135. (8) 19 Suth. W. R, 192. 

(9) 24 Suth. W. R. 273. (10) Iliid. f. 417. 

(ii) I. L. R i6Cul. 473- («2) I. L. R. 7 Cal. 225. 
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the general rule, it lies upon the plaintiffs, who are inf 
with the plea of limitation, to show theii own pissessio 
within twelve years before the institution of the suit, I 
when the property- in dispute is capible ol actual and I 
visible possession, yet that, fiom tlie nature of the I 
thing, an exception must be made to this general rule 
in the case of propeitj- which is not susceptible of 
actual and visible possession.” 

That an exception to the general rule that the onus 
lies upon the plaintiff to prove possession and dis- 
possession within tweKe j ears, is to be made in cases 
of suits for reformed land bj* the true owner, lias been 
approved b3’ the I-'iill Bench decision, in Jfahomed 
Ali Khan v Khajiz Abdul llunuy (^\), which held that 
the presumption of possession is in favoui of the iiiic 
owner unless the contraij’ is proved. 

In the above Full Bench case, reference was made 
to the decision of the Piuj- Council in the case of 
Radha Gohiud Roy v. IngUsh (2), In that case, the 
land in dispute formed part of the berl of a hhed 01 
lake, the title to which was fuind to be in the plaintilT. 
He had been in possession so long as the land Mas 
covered with water. The h/ieel gradually dried up and 
the defendant occupied the land so formed. The plain- 
tiff proved, facie, his title to the bheel and pos- 

session of it in one of his ancestnis, but he g.ave no 
proof of acts of ownership within twelve yeais befoie 
the suit. The dates of the drying up of the land .aid 
of its occupation by the defendant were in contioveisyi 
although some lands were found to be of recent forma- 
tion and the defendant failed to prove possession of 
the land for twelve years before the suit. It w.is held 
by the Privy Council that under these circuinstaiices, 
the plaintiff had proved a title to, and possession of, 


(1)- I. L. R. 9 Cal. 744 ; 12 Cal. L. R. 357 (K. U.). 
.{2) 7 Cal. L. R. 364. 
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the b/nel, hib possesbiun tnubt be presumed to have 
continued, unless the defendant could make out a 
twelve years’ statutory title by adverse possession and 
that the onus to prove such possession was upon the 
defendant. 

In the case of SiTn/ioM.' i Ibrahim v. Morrisoit (i)» 
where the question of liinit.itioii arose regarding chiir 
lands gained by the recession of a liver, Mitter, J., 
in delivering the judgment, in c<jnnectiun with the ex- 
ception to the general rule of the onus upon the plain- 
tiff, observed thus . — ‘It Is a settleil rule of law in this 
country that, whenever the plea of limitation is raised, 
it is for the plaintiff to show f'l'imn facie that the cause 
of action upon w'hich he is suing is not barred by limita- 
tion. But the case of a chui land has been said to 
bean exception to this rule, and the reason suggested 
for this exception is, that chur lands during the first 
few years of their existence aio generally not cultur- 
able. To a ceitain extent this contention seems to us 
to be correct. Where limitation is pleaded to a suit, 
the subject matter of which is chui land not brought 
under cultivation, it is for the defeiulant before he can 
succeed in his plea, to establish that he has exercised 
adverse rights of ownership over the disputed land for 
more than twelve )eaib.” 

In Hur S a hai v. JMahomed Daim Khan {2) the High 
Court for th it N. W. i’l evinces held that, where in a suit 
the plaintiff claimed land on the allegation that it be- 
longed to his village but remaineil submerged at the 
time of the settlement, and succeeded in showing that 
the submerged land was identical with the land which 
had since been left diy, his suit would not be barred by 
limitation unless it could be shown that some other 
person had been in adveise possession for tw'elve years 


'(0 I. L. K, 5 Cal. 36 (37.38.) 

(2) (1S67) 2 N. W. r. II. C. Rep. 64 or (2 'Agra R. p. 64) 
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before the plaintiff preferred his claim and that such 
possession had commenced from the time when the 
plaintiff was in a position to dispute it. 

The decisions which have been referred to above 
establish the proposition that the onus to prove the 
plea of limitation is upon the defendant in suits for 
lands which refornt within twelve years of the suit, and 
that the plaintiff in such cases has only to prove his 
possession at the time of diluviation. But, if the plain- 
tiff fail to prove his rightful possession at the time of 
diluviation or at any time subsequent to reformation 
provided that such latter time be within twelve years 
from the date of the suit, his suit is to be dismissed on 
the ground of limitation, as was held in the case of 
Gokool Kristo Sen v. David ( i ), where the bar of limi- 
tation was urged by the defendant in a suit for chur 
lands, claimed by the plaintiff as reformation on the 
original site of the plaintiff’s or his vendor’s land. On 
the question of limitation, in that case, the Subordinate 
Judge was of opinion that the defendants, not having 
been able to establish an adverse possession for more 
than 12 years, the plaintiff’s suit was not barred by 
limitation. On appeal that decision was reversed and 
Mitter, J , in delivering the judgment, said thus : — "Ac- 
cording to the plaintiffs allegation, he must prove that 
the land in dispute before it diluviated or disappeared 
was in the possession of his vendor. Unless he should 
prove this fact, his claim would not be saved from the 
operation of the Law of Limitation, because, accord- 
ing to Iris own case, the lands reappeared for the first 
time in 'the year 12/ f, and he has not established that, 
after their reappearance, he or his vendor has been in 
possession for a single day. That being so, unless he 
should prove that, at the time of the disappearance of 
the land in dispute he or his vendor was in possession. 


23 Sutb, W. R. 443, 
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it could not be said that his cause of action accrued 
within 12 years from the date of the institution of the 
suit. If that fact had been proved, no doubt he would 
have been entitled to say that, when the land was 
under water, his possession over it could not have 
continued ; and that, when it reappeared, he having 
been prevented from taking possession by the defend- 
ant, the cause of action for this suit then arose.” 

It has been said before that in suits for recovery of 
land which re-forms within 12 years from the commence- 
ment of the suit or when such dates of reformation and 
occupation by the defendant are in controversy and 
cannot be definitely determined from the facts proved, 
the onus is upon the defendant to establish his plea of 
limitation. Now the question is, who is to prove that 
the land reformed within 1 2 years from the date of the 
suit, in other words, at what stage such onus is to be 
thrown upon the defendant. The answer apparently 
seems to be this that the plaintiff would have to 
prove prima fade that the land reformed or was in 
unculturable state within 12 years from the date of 
the institution of the suit and that he w'as in posses- 
sion at the time of diluviation, in order to shift the 
onus upon the defendant to prove the bar of limitation. 
This view appears to have been laid down in Mahmned 
Ibrahim v. Morrison (i), wdiere, Mitter, J., in conti- 
nuation of the portion already quoted at page 663 a)ite, 
observed : — “ But when the suit relates to a pelce of 
chur land already brought under cultivation, the plain- 
tiffin order to get over the plea of limitation, must at 
least establish that either the land in suit formed within 
twelve years or was not in a fit state of cultivation 
within that period. Otherwise in all cases where the 
plaintiff shows that a subject-matter of a particular suit 
was chur in unculturable state sometime previous!}', 
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(0 I. L. R. S Cal. 36. 
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however remote it may be, or even a century before, it 
would be for the defendant to establish the plea of 
limitation by proving adverse possession for moie tlian 
twelve years. This latter rule may seem more reason- ' 
able or consonant to justice , but the whole cuirent 1.1 
decisions being for a very long time in the other way, 
it is now too late to adopt it.” 

I n Mano Mohun v. Mathura Mohun ( i ), the above 
view was approved, and while referiing to that case in 
his judgment, Field, J., observed — ” In the case of 
MaJiomed Ibrahhn v Morrison, reference was made to 
a class of cases which supported the proposition tliat 
when limitation is pleaded in respect of lands, which 
are either in a jungly or unculturable state, it is for the 
defendant to establish his plea by proving adverse 
possession for more than twelve years, and it was held, 
that that proposition could not be applied to land 
brought under cultivation . but that, in the latter case, 
the plaintifT, in order to get over the plea of limitation, 
must at least establish, that either the land in suit 
formed within twelve years or was not in a fit slate of 
cultivation within that peiiod.” 

Next, if the land reforms before twelve yeais fioni 
the date of the suit, whether article 142 or article 
144 is to be applied, would depend upon the circum- 
stances of the case. If the leformed land continues to 
be in a condition unfit for actual enjoyment in the 
usual modes or other acts of possession till within 
twelve years of the suit, the possession of the tine 
atvner will be presumed until the contrary is shown 
as pointed out by the Full Bench decision in the 
case of Matmned AH Khan v. Khq/ah Abdul Gani 13 ). 
The decision of that Full Bench was applied to the 
case of Mohiui Mohan Das v. Krishna Kishon 


(I) I. L. R. 7 Cal. 225. (a) I. L. R. 5 Cal. 36. 

(3) 1 . ir. R. 9 Cal. 744 ; 12 Cal L. It. 257. 
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T)utt {i). In that case it was found by the Court of 
Apjpeal below (Subordinate Judge) that the land in 
dispute emerged from the water previous to twelve 
years from the date of the suit, and that no act of 
possession was proved by the plaintiff from that 
time. The Court of Munsifif held that the land was 
waste and did not become fit for cultivation until 
within six or seven 3'ears before the suit. This finding 
of the Munsif was not reversed b}’ the Subordinate 
Judge in appeal, and he dismissed the plaintiffs suit 
holding that no presumption could be made in favour 
of the plaintiff who must piove possession by acts of 
ownership within twelve j'ears. In second appeal, this 
decision was set aside and it was held that the plaintiff’s 
possession must be piesumed to have continued until 
the contrarj was shown 

In that case, it was also held that the exeicise of 
the right of ownership by letting out the julkur to 
tenants would be evidence of po.ssession of 
the land under water, unless such right was leferable 
to a different title. 

A similar view as to the piesumption of possession 
in favour of the tine owner in respect of the land which 
refoimed before 13 j’ears of the date of the suit but 
continued in a condition unfit for cultivation bad also 
been held in the case of Madhabi Snndari Dassya v. 
Gaganendra Nath T'djrprc (2). in the concluding portion 
the judgment, Geidt and Mitra, JJ., said • — -'In the 
present case though the laud reformed more than 1 3 
j'ears before the commencement of the suit, there is no 
finding in -the judgment of the learned Judge as to who, 
if anj', was in possession immediately before the com- 
mencement of the adverse possession of the defendants. 
If it is proved that there was no one in possession 

fi) I. L. R. 9 Cal. 802 : 12 Cal. L. R. 337. 

(a) 9 Cal. W. N, in (116). 
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claiming a title against the plaintiff-, tinring the interval, 
the possession of the plaintiff, must be considered to 
continue. If the state of things, as existed before 1885 
continued until the defendants took possession, no bar 
of limitation can, as we have seen, be set up against the 
plaintiffs.” (See pp. 625 626 ante!) 

In view of the above decisions which have been 
passed, having regard to the nature of the land imme- 
diately after the reformation, although such event might 
have happened before 12 years from the date of the 
suit, it would seem reasonable to hold that article 144 
would apply to such cases, and that the onus to prove 
the plea of limitation is up jn the defendant as in the 
case of land which reforms witliin 12 j'ears of the suit, 
(see pp. 631-634 ante') 

As to other cases of land which reforms before 12 years 
preceding the institution of the suit, where the question 
of the nature of the land as referred to above does not 
arise, it would seem clear that article 142 would be ap 
plicable to such suits and the onus to prove possession 
and dispossession within twelve years of the suit would 
be upon the plaintiff. If he fails to discharge such onus 
his suit will be dismissed. It would not be sufficient 
for the plaintiff, in such cases, to prove possession only 
at the time of diluviation. The decisions which are 
discussed below support that view. 

I n the case of Kumar Rmijit Singh v. Schoenc, Kilburn 
(i), the plaintiffs claimed the Ian 1 in dispute as reforma- 
tion on the old site of their estate. The defendant set 
up the plea of limitation alleging that land reformed 
more than 12 years ago, and that they had been in 
possession for that period. The trial Judge dismissed 
the plaintiffs’ suit, holding that the plaintiffs’ suit was 
barred by limitation, as the plaintiffs failed to prove that 
any part formed within 12 years of the suit. On ap- 


(I) 4 Cal. L. R. 390. 
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peal to the High Court tliat decision was affirmed and it 
was held that the plaintiff in oider to succeed, must, 
according to the lule laid down in the case of Maharaja 
Kocfwttr Neirasur, 8 Moo. I. A. 199, (220), prove satis- 
factorily that the defendant has not been in possession 
for the period of twelve years ne'it preceding the com- 
mencement of his suit. In this case, it should be ob- 
served that the plaintiff excluded the presumption in his 
favour by alleging that the land was capable of cultiva- 
tion and that he grew Khesari upon it. 

In that case, it was furthei lieKl that where the evi- 
dence was not sufficient to suppoit an affirmative finding 
that the whole of the lands claimed had reformed within 
twelve years preceding the institution of the suit, it 
was incumbent on the plaintiif to show specifically 
the portion, if any, wJiich had ref >rroed within 12 years, 
and that the Court could not undertake to divide the 
portion of land which might have been reformed within 
12 years from tlie large part which evidently reformed 
more than 12 yeais ago and hail been in the adverse 
possession of the defendants. 

The view laid down in the above case was subse- 
quently applied to the facts of the case of Gw-u Das 
Kundu V. Kumixr Basant Roy (i). But, in appeal to the 
Privy Council, in Kitmar Basant Roy v Secretary of 
State (2'), the decision in Guru ias Kundn's case was 
reversed. It appear.s fro.n the leport of the case that 
decisions in Kumar Ruujit Sitigli s case was cited before 
their Lordships as being a decision under the old 
Limitation Act, and it was also relied upon in the 
judgment of the Calcutta High Court. But nothing 
has been said regarding that case in the judgment of 
the Privy Council. 

In the case of Mnhhna Chtmdra Masumdar v. 

(1) 14 Cal. W. N. 317 : ii Cal. L. J 373. 

(2) I. L. R. 44 Cal. S58 . 25 Cal. L. J 487. 
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MaJtesh Oimider NenjrJn {}), i\\e nTiti-uc of tlie lands in 
dispute which has not been desci ibscl in the jiiclcjment 
of the Privy Council, maj’ be strite.'l as follows —The 
mouzahs of Rajapur and Maclui.ik nidi were conti- 
guous, with the river Ichainati fljwing between them. 
Jn 1S44 the latter mouzah w.''s diliui.ited and on the 
recession of the river land letbimed on tlie old site. 
This land was resumed by the Government .and after- 
wards measured and assessed as pait of M.ichiiakandi. 
The proprietors of Rajapur, howevei, chiinied the re- 
formation as part of their mouz.ih and on the 311! .Au- 
gust, 1846, the whole of the lands, nieasnied and assessed 
as appertaining to Chur Machuakandi weie lele.ased 
to the proprietors of Rajapur as accretion to it. Some- 
time before 1 86 f,' raiyats were settled in this di-putol 
land. According to the defendants’ e\ idence, the culti- 
vators and tenants all came from M.ichuakancli. It was 
admitted by the plaintiffs that from the month of 
September 1874, the defendants had refused to acknow- 
ledge the right of the plaintiff as propiielois. In lespect 
of a portion of the disputed land thete ucic pioceedings 
by 'the Magistrate under section 530 of the Old Code of 
.Criminal Proceduie in 1SS2. The plaint was filed on 30th 
July 1883 by the plaintiffs, the owners of R ijapiir claim- 
ing the land as part of tlieir mouja. The defendants, the 
owners of Machuakandi set up the bai of liinitatinn 
under Art. 142 of Sch. II, Act XV of 1877. 

- From the statement of the facts of the case taken 
from the report, it seems clear that the land in dispute 
had become fit for cultivation 01 otlici useful purposes 
since before 186 1 and the suit was brounlit in 1883. 
The Subordinate Judge who tried the case at the first 
instance, upon the evidence came to tlie conclusion that 
the plaintiffs had acquired title to the land in disputes' 
accretion to their ancestral mouja Rajapur and were ir 


(I) L L. R. 16 Cal 473 * L, 1 < i6 I. A 23. 
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possession of it since 1848, and their possession was up--' 
held by the Revenue Survey in 1S58, and though they • 
,were dispossessed from the greater part of the land in ‘ 
187s, yet they retained part of them, till ousted by the 
Ciiminal Proceedings of 1SS3 He was of opinion that 
the plaintiffs, as he found, weie the rightful owners of 
the disputed lands and it was fii the defendants to show 
that they were entitled to retain them The decree of 
the Subordinate Judge was leveised by the High Court 
ill appeal, and on appeal t.i the Privy Council, the* 
decision of the High Court was affiimed. -• 

In regard to tlie view relating to the onus upon thfe''' 
defendant as held bj- the Suboidmate Judge, their Lord-' 
ship said ; — “That, as a pioposition of law, is one which, 
hardly meets with the approval of their Lordships,” 

“This in reality what in England would be called an 
action for ejectment, and in all actions for ejectment' 
where the defendants aie admittcdlj in possession, and a 
fortiori where, as in this paiticul.ir case, they had been 
in possession for a great numbei of years, and under a 
claim of title, it lies upon the plaintiff to prove his own 
title. The plaintiff must rccovei by the strength of his 
own title, and it is the opinion of iheir Lordships that, in 
this case, the onus is tlnown up in the plaintiffs to prove 
their po-isession pi lor to the time wdien they were admit- 
tedly dispossessed and at sometime within 12 years be-^ 
fore the commencement of the suit, namely, for the two? 
or three years piior t'l the yeai 1S75 or 1874, and that' 
it does not lie upon the defendants to show that in fact? 
the plaintiffs weie so dispossessed” ■ 

It was thus held in this case that the burden of prov- 
ing the dispossession or discontinuance of possession 
within 12 years as prescribed by .‘'^it. 142 of Sch. II or" 

Act XV of 1877 was upon the plaintiffs, although hd' 
proved an anterior title to the land in dispute. t 

It would seem that the above decision of the Priyy* 
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Council was distinguished in the case of Madhabi Sundaii 
Dasya (i), as the lands in dispute, in that case, were in- 
capable of ordinary acts of possession or actual user 
and continued to be so until witliin 12 j ears of the suit, | 
The above decision was re-affirmed by the Privy 
Council, in the case of Rani Hemanta Knmari Debt v. 
Maharaja Jagadindra Ray (2), where the suit related to 
alluvial land adjacent to the Brahmaputra River. The 
decision of the appeal before the Judicial Committee 
turned upon the determination of the point of limitation. 
Lord Robertson, who delivered the judgment after recit- 
ing the title of the appellant in the case, proceeded as 
follows ; — “The case of the Respondent is rested on 
possession. Even on the showing of the appellant, the 
Respondent at the date of the plaint had been in posses- 
sion for eleven years, and the Respondent says for 
twelve years (the period of limitation) and longer. The 
difference between the admitted possession and the 
period of limitation being so narrow (one year) the 
the question of is impoitant , and their Lordships 
adhere to the principle stated in the Privy Council case 
cited by the learned Judges in the High Court [Mohini 
Chunder Mosoomdar v. Moliesh Chundcr Hcoghi, L. R. id 
I. A. 23], and hold that it is for the appellant, as Plain- 
tiff in a suit for ejectment, to prove possession prior 
to the dispossession which she alleges. At the same 
time, their Lordships consider that in this question 
of evidence the initial fact of the Appellant’s title comes 
to her aid, with greater or less force according to the 
circumstances established in evidence.” 

In this view, it would seem that Art. 142 of Sch. II 
of the Limitation Act (XV of 1877) was applied to that 
case, and that the onus to prove dispossession or dis- 
continuance of possession within 12 years of the suit 
was thrown upon the plaintiff, — appellant. 

(i) 9 Cal. W, N, in (114). (2) 10 Cal. W. N 630. 
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In Bilask Chandra Miikftopadaya v. Amjad AH 
Pativari (i), the suit was for declaration of title to and 
recovery of possession of clinr lands which had been 
diluviated more than twelve yeais before the suit, and 
the plaintiffs proved their title and possession up to the 
time of diluviation and alleged that the disputed lands 
had reformed within twelve years of the suit. The 
defendants, on the other land, alleged and it was found 
that the lands in question came into existence 30 years 
ago and had been gradually forming since then. How 
much was formed yearly and whether the chur was 
fully formed in five years could not be d^ermined. 
Upon these facts it was held by Je.nkins, C. J. and D. 
Chatterjee, J. that the case would be governed by Art. 
142 and not Art. i44ofSch. II of the Limitation Act 
(XV of 1877) 

Applicable to suits for laud gained by Accre- 
tion or Avulsion 

In relation to suits for land gained by accretion, 
it may be affirmed at the outset that the application 
of the Law of Limitation is restricted by two considera- 
tions, namely, first, by the nature of the right which a 
riparian own acquires to the accreted land, according 
to the provisions of the Regulation, and sccPiuUy, by 
reason of the rules for assessment of revenue in 
respect of such accreted land. According to the provi- 
sions of the Regulations, the riparian owner acquires 
a title to the accreted land co-extensive with that already 
possessed by him in the main land, subject to the 
payment of additional revenue under the rules framed 
for the purpose by the Revenue Authorities. If he 
refuse to submit to such assessment, his right to the 
ownership of such land continues and it is recognized 
by the reserving of malikana for him. The rule of malu 
kana preserves his proprietary right (2). The Revenue 
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(1) 9 Indian Ciises SS 4 - 


(a) See pp. 294-300 ante. 
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Authorities, in such cases, make temporary settlement 
of his accreted land with some other persons. The 
fact of his being out of actual possession on account of 
such temporary leases is not calculated as ha\ing the 
effect of putting the law of limitation in opeiation 
against him and the possession of such settlement- 
holder is not considered adverse to that of the riparian 
owner. This view is apparently maintained by the deci- 
sions which are cited below • — 

In the case of Mussummat Stimhiloo-iiissa v, Cooroo 
Pershad (1). it was proved that the portions of the new 
chur claimed by the plaintiff weie within the limits of 
the share held bj’ him in the parent estate, and that 
after accretion and before resumption proceedings, the 
ground was in his occupanc)-. It was held that the 
statute of limitation can not apply to extinguish his 
right, because of the dispo'- .ession while these proceed- 
ings were pending and that it could run against him 
from the date only of the close of those proceedings. 
It was further held in this case that the Special Com- 
misbioner’.s view could bind the Civil Couit on the 
question only of liability to assessment and not in 
other rights. 

In Cally C/umder Chawdkury v ^doitikundka Chou- 
dfuirani (2), the plaintiff’s suit was for establishment of 
his right to exclusive settlement of lands contiguous to 
his original estate, which were given to the defendants in 
temporary leases and were in their possession for over 
13 years. It was contended in this suit that the claim of 
the plaintiff was barred by limitation. This contention was 
overruled. Steer, J. in delivering the judgment, said ; — 
“ VVe think that, during the time that the estate was 
under the management of the Collector, and as one mo'le 
of management under temporary leases, that the rights 

(I) 1859 Cal. Sud. D. Rep. 470, 

(3) iS64Suth. W. R. (Gap. No.) 149* 
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of the parties to the permanent settlement of the lands 
does not become extinguished bj' any length of time. 
It niay be leased out over and over again, and, notwith- 
standing that from the date of the first lease more than 
12 years maj' have expired, that fact would not bar the 
right to settlement of anj' party who, under the law of 
alluvion, has the right of settlement. It is true that 
the present plaintiff might have sued whenever he felt 
so inclined to establish his right to be regarded as the 
proper party, or one of the proper parties, to whom the 
right of settlement belonged. But he was not bound 
to sue, for, during a temporary settlement, lights of 
parties aie not extinguished, but are only kept in 
abeyance ” 

The view, laid down in the above case, was followd in 
Bissessuree Dttsl V. Kali Kumar Roy In that case, 

one co-sharer who managed the property, and, in the 
absence, or duiing the minority of the other co-sharer, 
obtained from the Collector a temporary settlement in 
his own name of char lands accreting to the parent 
estate. It was held by Kemp and Glover, JJ., that the 
latter was entitled to participate in the temporary settle- 
ment, and that the possession of the former was not 
adverse to the lattei . 

In the case of Kristo Chuuder Suudyal v. Kashi 
Kishore Roy (?), which was a suit for a declaration of 
the plaintiff’s right to a share in the settlement of an 
accretion, the land was resumed by Government in 
-1835, and let out in temporary leases till 1867, when a 
permanent settlement was made with the defendant. It 
has been held by Bayley and Mark by, JJ., that the 
period of limitation which bars the claim to a settle- 
-ment does not begin to run so long as the propiietary 
right of the zemindar is formally recognized by the 

(i) 18 SuLh. W. R. 19S. 

(3) 17 Smh, W, R. T45. 
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Revenue Authorities by temporary settlements, anti no 
permanent settlement is marie with any other person. 

It has been further held, in that case, that the pay- 
ment of malik'ana is not the only method m which a 
proprietary right can be recognized, but the keeping 
of the maHkana in deposit, as in that case, for the 
benefit of the recorded proprietors generally is a suffi- 
cietTt recognition of a sharer’s proprietary right. 

The view that, in cases of temporary settlements of 
an accretion with a person other than the riparian owner 
to whose estate it is annexed, the right of such owner 
to such land is not extinguished but kept in abeyance, 
has been upheld in Krishto C/nnider v. Sluxnui Sinidan 
(1). In that case, it has been held that adverse 
possession againt the riparian owner begins fiom the 
date on which the permanent settlement is made with 
a third party. 

In the case of Sarat Sundari v. Secret nxy of State (2), 
the lands in dispute accreted to the estates of the plain- 
tiffs and their co-sharers, and they were assessed with 
additional revenue. The proprietors of all the nine 
mahals to which the lands were found to have accreted 
were invited to accept the settlement, but tlie settlement 
was made with only two or three, as the other proprietors 
for whom Maiikana was subsequently reserved refused 
to take the settlement. Under this state of things, it was 
held that the Government not having intended to set up 
a proprietary right to the land in dispute as proved by 
the fact of temporary settlements, the question of limi- 
tation did not arise. 

In Guroo Churn Dutt v. Krishna Jlloni Gupta (i), 
it has been laid down in the concluding portion of the 
judgment that if a party be in possession under tem- 
porary leases from the Collector, such possession would 

(1) 23 Suth. W. K. 520. 

(2) I. L. R. 1 1 Cal. 784 (787). 


(■») 2 Cal. W. N, 315. 
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not be adverse to the true owner, for whom it must be Stng 

V» 

supposed that the Collector was liolding the land. Bal-ar Alt. 

The view that the positssio-i of the Collector is not 
adverse to the true owner has been laid down by their 
Lordships of the Judicial Committee, in the case of 
Karan Singh v. Bakar Alt Khan (1 , where the question 
was whether the defendant could tack or add his posses- 
sion to the possession of tiie land in dispute held from 
i86l to 1863 by the Collectoi under attachment for the 
protection of the Government Revenue, so as to establish 
that the plaintiff was never in possession of the land in 
dispute within 12 3’ears of the suit, which was brought 
in 1874 While pointing out the distinction between the 
Limitation Act of 1859, and the Limitation Act of 1871 
their Loidships said • — ‘‘It was contended that the plain- 
tiff must prove that he was in possession within the 
period of twelve years . but when their Lordships came 
to consider, the present law of limitation, they find that 
that is not correct. It would have been correct under the 
old law, under which the suit must have been brought 
within twelve 3-ears from the lime of the cause of action; 
but under tlie present law, it may be brought within 
twelve years from the time when the possession of the 
defendant, or of some person through whom he claims, 
became adverse to the plaintiff His possession since 
1863 was not twelve 3-eais’ possession ; but it is conten- 
ded that he was justified in adding or tacking, to his 
possession the possession of the Collector from 1861. 

Their Lordships must assume that the Collector properly 
took possession for the purpose of protecting the Govern- 
ment revenue. It was the duty of the Collector, whilst 
in possession under the attachment, to collect the rents 
from the ryots, and having paid the Government revenue 
and expenses of collection, to pay over the surplus to the 

real owner. If the defendant was the real owner the 

^ 


(I) I. L. R. s UI. I. 

41 
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surplus belonged to him ; but if, on the other hand, the 
infants were the right owner.s, tlien the surplus belonged 

to them The Collectoi, h) pa\ ing over the moiie\- 

to Karan Singh, did not give Kar.in Singh a title” 

“Although the Collector” coiitinueii then Louhhipi 
“gave up possession of tlie estate and paid over the 
surplus proceeds to Kaian Singh that did not show that 
he was holding for Karan Singli, The defendant does 
not claim through the Collectoi, and he cannot add to 
his possession from the year 1 8G3 tlie possession of the 
Collector from 1S61 to 1S63” 

See also Rheema v Pahtad {\') a ml Ramiiis’icr Shigh 
V. Saiva ZaliiH S>high (2). 

‘ The dicisions, cited above, establish that the posses- 
sion of tlie party, witli whom the settlement maj’ have 
been made of the accretion by tlie Revenue .-\uthoiities 
on the refusal of the owner of the riparian estate to 
which it is annexed to take the settlement, becomes 
adverse to such owner from the time when such settle- 
ment is made permanent, (see pp 644-646 autc.) 

In tills connection, reference ma^’ be made to the 
case of Alotdvi ^fyciiooddecii v Rnm C /icti.'d/iiiniiii 

(3), where the question was, whether, when a dependent 
tnlookdar, h.dding under a temporary settlement, has 
that settlement placed in abeyance li>’ the fact of 
the Collector taking the collections into Ills own hands 
khas, the Collector’s act is one of dispossession from 
w’hich the period of limitation should be calculated , or 
whether it should be from such date when tlie purchaser 
at a sale, after the Collector had ceased to lioltl khas, had 
himself made collection, and so created a cause of action 
by dispossession of the former talookdar It was de- 
cided that the Collector’s act was not one of disposses- 

(1) 1S67 N W. P. 11 . C. Rep Viil It p jS. (2 \£;i.> RM»it jS) 

(2) Mtd. 8. ■ , - 

(3) 7 Suth. W R. 182, 
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sion from which limitation could be counted and that 
the dispossession by the purchaser only could havd 
given a cause of action. 

It has been said before that the recusant propiietor 
is entitled to malikana which keeps alive his proprietary 
right in respect of the accretion to his riparian estate 
(see p. 289 ante), and that the period of limitation 
does not begin to run against the ownei of the parent 
estate, so long as the accretion i^ not settled permanently 
with a third party. Now a question arises, what would 
be the rule of limitation applicable to suits for recovery 
of such malikana. .At one time it was thought proper 
to argue that malikana is in the natuie of rent, form- 
ing constantly a recuiiing cause of action. But this 
view has been revet sed and it has been held that it is 
an interest in immovable propeity and that the last 
payment, in order to save the period of limitation, must 
be proved to have been made within 12 years of the 
suit under the Limitation Act of 1859 (being Act XIV 
of 1859). This view of law is apparent from the follow- 
ing cases. 

In the cass of Alussumut O .ecrum v. Baboo Hcera- 
WMwrf (l), the plaintiff's claim was dismissed, as the last 
payment was not piovcd to have been made within 
12 years. 

In Hceranund v, Mussamut O^ccrun (2), it was held 
that the right to malikana was a proprietaiy right cons- 
tituting an interest in land and not the same as rent 
and that a suit for recovery of it would be barred if no 
enjoyment of it is established within 12 years of the suit. 

In the case of Bndurnl Hikj v. The Court of Wards (3), 
where the claim to malikana was allowed to lie over 
and not enforced for more than 12 years of the suit, it 
was held that such claim was b.nrred by limitation. 

(0 7 Sttth. W. R. 336. (2) 9 Sulh. W. R. 102 ( civ .). 

(3) loSulh. W. R. 30s- 
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III Blioalec Singh v. Mtissanmt Neenioa (i), it has 
been held that malikana is not rent, nor has it the ele- 
ment of rent. It is a right to receive a portion of ihe 
profits of the estate for which the Government have 
made a settlement with aiiot her person, the real proprie- 
tor having neglected to come in and make settlement. 
It is an interest in immovable pioperty and the suit to 
collect it would be barred, if it has not been received 
for a period of 12 years. 

In the case of Mussamut Beebce C/uimmuii v. Mm- 
samut Otn Koolsoont (2), the rule of law laid down by 
the Privy Council that a person entitled to an interest 
in immovable property loses, not only all remedy, but 
his title, by being out of possession for moic than 12 
years, was held to apply to the case of a recusant pro- 
prietor claiming maHkana. 

The decisions, cited above, were followed in Gobind 
Chutider Roy V. Ram Chun ler Chinvdhury (3), where it 
was held that malikana was an interest in land and the 
right to recover it ceased when it ivas left as an unclaim- 
ed deposit in Collector’s hand for over i 2 j'ears. 

Ill the case of Kristo Chitnder Sandel v. Shama 
Soondaree Debia (4), following the above decisions it has 
been held that where malikana is in deposit with the 
Collector on behalf of pioprietors who have refused 
settlement, the proprietors would lose theii right to le- 
cover it if they do not claim it for more than 12 years. 

See also Gopi Nath Chobcy v. Bhugivat Pershad 
(5), where the claim to malikana was held to be baried 
by limitation, as being governed by Arts 120, 131 or 
144 of the Limitation Act {Act XV of 1877). 

So long the rules of limitation applicable to suits by 
a recusant proprietor, that is, a proprietor who refuses 

(1) 12 Sath. W. R. 498 (2) 13 Sulli. W K. 463- 

I3) 19 Solh. W. R. 94 (civ). (4) 22 Suth. W. R. 520. 

(5) I. L. K. 10 Cal. 697. 
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to take settlement fiom tlie Government of any alluvial 
land which accietes to his estate, have been discussed. 
It is, next, proposed to deal with the lule of limitation 
which is to be applied to suits which may be biought 
when the Go\ernment refuses to engage for such land 
with the proprietor of the parent estate, and settles it 
permanently with a thiid partj-. In such cases, the 
orders of the Revenue Authoiities wih be considered as 
an award according to the provision of the following 
Regulations of the Jlengal Code, ms. Regulation VII 
of 1822, Regulation IX of iSs5, and Regulation IX of 
1833 j and they would theiefoie come under Ait. 45 of 
Schedule II of Act XV of 1877 coi responding to .^rt 
45 of Schedule I of .Act IX of igo8. The period of 
limitation within which a suit for declaiation of the right 
to a settlement is to be brnught seems to be three years 
according to the provisii'ii of that aiticle. In the case of 
Bheekoo Singh The Gu’crnmctit {x), where in a suit 
instituted b}- an ex-lakhirajdar, whose claim for recog- 
nition of the right to '•ettlcment on the gound of being 
an ex -proprietor was rejected by the Government, it 
was held that the oider of rejection could only be set 
aside by a suit biought witliin three years of that time. 

The word ‘ .iward ” in that article means a judicial 
award and not a detei mintion by the Revenue Courts of 
a purelj- executive chaiacter, Kristamoui v. Sccrctafy of 
State (2). The position which makes the above article 
applicable to a case may be stated as follows in the 
words of Morris, J. : — ‘Tf, however, at the time when the 
Collector took action under Regulation VII of 1822, 
in respect of those lands, or of a portion of them, the 
plaintiff claimed them as portion of his settled estate, 
and claimed to have a right to settlement of them with 
him, the Collector rejected his claim, his right to bring a 

(f) 10 Suili. W, R, 296 

(2) I. L. K, 29 Cal, 518 (526): 3 Cal. W. N. 99 (105). 
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suit to contest that rejection would, in our opinion, be 
limited to three years from the date of such order, or 
from an order of a superior aiithorit), such as the 
Board of Revenue, rejecting his claim,” (i) It would 
therefore seem clear that the refusal by tlie Revenue 
Authorities to make settlement with a party must be by 
an order after necessary inquiries which would be appe- 
lable to the Board of Revenue, in order that the special 
rule of limitation for three years may be applicable to 
such a case. The decision of the Calcutta High Court 
in the case of Abdul Kadir v. Hamdu J/in/i (2) is appa- 
rently consistent with that view. In that case, it hat 
been laid down ( /cr Stephen and Holmwood, JJ.) that 
a suit to set aside an order of the Commissioner lefusing 
to make a settlement of khas mahal land with the plain- 
tiff who claimed settlement of it as an accretion to his 
jote is governed by Article 45 of Schedule II of the 
limitation Act (XV of 1877) and not by Art, 14 There, 
the plaintiff asked fur a settlement of the land in dispute 
as an accretion to his jote, and the Collector gave him 
the settlement. On appeal to the Commissioner the 
order of the Collector was set aside and the land was 
settled with the defendant. Under these circumstances, 
it was held that the order of the Commi'-sioner was one 
under Regulation IX of 1825 and that article 45 was 
applicable. 

The rule of limitation laid down by that article would 
not apply if the plaintiff in the suit w'as not a paity to 
the award, Kanto Prosad v. Asttd All (i). 

The special rule of limitation of three years is also 
applicable to suits by persons who are bound by an order 
respecting the possession of any alluvial land made 
under the Code of Criminal Procedure, Chapter XII. 
Cases of that description will be governed by Article 47, 
Schedule II of Act XV of 1877, corresponding to 


(I) 5 Cal. L R 452 (454). 


(2) i2 Cdl. W. N. 910* 
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•Article 47, Schedule I of No. IX of 1908. The wo'rd 
“property” in that article of the Limitation Act of i8’'7 
leftit vague whether immovable property w.rs intended to 
be meant bj- it C 1), but that difficulty lias been removed 
under the piesent I.imitation Act by the insertion of the 
woid “immovable” befuie “property” in .Ait. 47 of the 
first Schedule. It is, now, quite clear that if a Magis- 
trate, acting under the pi ovision of Section 145 of the 
(iode of Criminal Procedure (Act v of 1898), gives po.s- 
session of any alluvial land to any person, his adveisary 
who was a party to proceedings under Sec. 145 will 
have to institute a suit for declaration of his title within 
three 3-ears from the rfri-A- of the final older under that 
Code. This view was laid down b3' a Full Bench of the 
Calcutta High Court, in the case of jogemira Kishore Ray 
V. Brojeiidra Kishore Ray (2) '1 he date of the final order 
does not run fiom the d.rte when the lule issued b3’ the 
High Court under section 15 of the Chaiter Act is finalli- 
disposed of ; Jagannath Manvari v. Ondal Coal Co (3"). 

As to the rule of limitation which i.s applicable to 
suits for dedal ation of title to alluvial land which ma)' 
be attached br- a Magisti ate, under section 14(3, of the 
Code of Criminal Proceduie theie seems to be a co; diet 
of opinion, so it becomes necessaix' to ev.vmine the po- 
sition at length. 

In the case of AkilamUxmmal v. Pertasamt Pillax 
(4), it was held b) the Madias High Coiiit that the limi- 
tation of three 3 ears prescribed b}- 46th clause of .Sche- 
dule II, Act IX of 1871 was inapplicabh to a suit for re- 
covery of propert3- attached b3- a Magistrate in the course 
of the proceedings under the provision of the Code of 
Criminal Procedure when he was unable to determine 
who was in actual pos-session of the lands in dispute. 

(1) See Kan}^h Charait Zomitri udettutssay 1 L U. 6 Cal. 709. 

(2) I L. R. 23 Cal. 731 (3) 12 C:v! W. N. S40. 

(4) I L. K, I Mad. 309 
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Ill Rajah of Veukattt^iri v. Isakafialli Subbiah (i), 
certain lands were attached by a Magistrate in 1886, 
under section 146 of the Code of Ciimiiial Piocediire, in 
cons-q-ience of dis,mtes lel.iti ig to their possession. 
The Magistrate continued in possession of the lands and 
leali'ed some income from them. Hotli claimant-s institu- 
ted in 1897, suits in which each claimed tlie lands as his 
own and .sought to obtain a declaration of title to them 
as well as to the accumulated iiici-me with a view to 
obtaining possession of the lands and monej’, from the 
Magistrate. Under these circumstances, on the question 
of limitation it was held by the Madras High Court that, 
in so far as the suits were fur declaratiin of title to im- 
movable propertj/ and profits therefrom they were 
governed by article 120 of Schedule 11 of the Limitation 
Act XV of 1877). 

As to the applicability of Ait. 142, the learned 
Judges were of opinion that that article was not appli- 
cable The actual or physical possession was with the 
Magistrate who was not and could not be made a party 
to the suits. The Magistrate could not be regarded as 
having dispossessed either party, nor could eithei partj’ 
be regarded as having discontinued possession within the 
meaning of article 142. The attacliment b^’ the 
Magistrate operated in law for purpo.ses of limitation, 
simply as a detention or custody pending the decision 
by a Civil Court, on behalf of the party entitled For 
purposes of limitation the seizin or legal possession was 
during the attachment in the true owner. 

With regard to article 144, the learned Judges ob- 
served that it was still less applicable, as each plaintiff 
claimed as the true owner and as being in legal posses- 
sion (by the possession of the Magistrate). The legal 
possession for purposes of limitation was constructively 
in the person, who had the title at the date of the 


(ii I. L. It. 26 MHd. 410. 
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attachment, anJ aiich title could not be extinguished by 
the operation of section 28, however long the attache 
meat might continue. 

As for the cause of action, the learned Judges held 
that the right to sue accrued on the date of attachment. 
The cause of action for the declaiatory suit was the alleg« 
ed wrongful denial by the defendart in each case of the 
plaintilT’s title and possession, and the procuring by 
such denial the attachment bv the Magistrate. 

Referring tc the contention of a continuing wrong 
within the meaning of section 23 of the Limitation Act, 
it was ruled that there was no such wrong so as to give 
a fresh starting point for limitation at every moment of 
the time during n hich the attachinent continued. 

As to the subsisting right of the true owner to the 
lands under attachment, the le.irned Judges were of 
opinion that though the suits weu* barred in so far as 
they were for a declaratfon of right to the lands, that bar 
affected only the remedy or relief by way of declaration 
and did not extinguisli the right and title of the true 
owner to the property. The operation of section 28 of 
the Limitation -^■:t i-» limited to cases in which the bar 
of limitation applies to suits for possession of property. 
The right of the true owner to the lands can not be 
existinguished, however long such an attachment may 
continue . nor can laiifls attacheii under section 146 of 
the Code of Criminal Procedure be ever forfteted to 
Government. 

It may be observed that the above view with regard 
to the subsisting light of the true owner to tlie property 
attached under section 146 of the Code 01 Criminal Pro- 
cedure has not been pushed to its logical extent by the 
Madras High Court, but restricted to the recovery of the 
profits derived from such property. 

The decision, cited above, did not follow the view 
expressed by the Allahabad Higli Court, in the case of 
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Goswami Rancftar Lalji v. Sri Gird/iariji (i). In that 
ease, it was held by the Allahabad High Court that 
article 47 of Schedule II of the Limitation Act (XV of 
1877) did not apply to a suit brought by one of the two 
claimants against the other to lecover possession of pro- 
perty which had been attached by a Alagistrate under 
the provisions of section 146 of the Code of Criminal 
■Procedure and that the article applicable was either 142 
or 144. 

Next, referring to the decisi ws of the Calcutta High 
Court, it may be said tliat they do not appear to be uni- 
form. In the case of Xarain ChozciUitiry v. Keii 
(2), the land in dispute WcS attached bj’ a Magistrate 
under section r46. Criminal I’rocedure Code, the ques- 
tion of limitation was taisej but the special rule of limi- 
tation prescribed bj’ the Bengal Tenancj- Act ^’’111 of 
1SS5 having been held to be applicable to that case, it 
was not con.sidered necessarj’ to decide whether article 
47 of the Limita'icjii .Act XV of 1877 'voulcl be appli- 
cable to such a case, .-^pparently the applicability of that 
article to a suit for setting aside an order under section 
146, Criminal Procedure Code, was doubted 111 that 
case. 

In Xisaralli Sheikh v. Adebiuidi Shan 1 (31, the pro- 
perty in dispute was attached under Section 146, Criminal 
Procedure Code, on the 7th March 1899, and remained 
under attachment and in charge of the Magistrate tilltlie 
26tlr February 1903. Then the purchasei of the hold- 
ing of the defendent No 1 who was the opponent of the 
plaintilT in the proceedings under section 145, applied to 
the Magistf^te to be put in possession of the property 
as he had been put in symbolical possession of it by 
the Civil Court. The purchaser ■was accordingly put m 

<(i> I. 1 - R. 20 All. 120. 

(2) I. I.. R. 28 Cal. 86 s s Cal. W. N. 160. 

Ij) 16 Cal. W, N. 107;, 
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posse.ssion, and the suit was instituted by tiie plaintifii on 
the 2Sth February 1906. On the que.stion of limitation 
raised in the case, it was held that the limitation appli- 
cable would be that provided by article 142 or article 
144 and not by article 120 of Schedule II of the Limita- 
tion Act XV of 1877. In this view, the Allahabad 
decision in the case of (^oswatui Ranchar Lalji, cited 
above, (i) was followed, and the Madras decision in the 
case of Raja of J ’cnkata^iri v. IsakapalU Subbiah (2), was 
dissented from. 

In the case of Brajcii'ira Kis/iote Rai v. Abdul Rasac 
(3), the land in dispute was att.iched by the Magistrate 
under section 146 of the Ctimn-al Piocedure Code on 
tlte 25th April ig02. Tiv<j suits were instituted by two 
sets of plaintiffs for declaration of iheir title and recovery 
of possession, one on the 3rd July and the other on the 
iith October 1909. The Court of first in.stance decreed 
the suits of the plaintiffs holding that they had establi- 
shed their title to the lands in dispute and that they 
were in possessiOii of them at the tiine of the attachment 
by the Magistrate, and that, in that view, they have 
been in possession within twelve ) ears, their suits were 
not barred by limitation. But, 011 appeal, the District 
Judge on the authority of the Madras decision in the 
case of Raja of Venkatagiri v. fibabafalli (2), held that 
tile suits were barred by si.v years rule of limitation 
under Article i 20 of Schedule I of the Limitation Act. 
On second appeal to tlie High Court, the decisions of 
the District Judge weie leversed and it was held that 
suits for declaration of title un<ier section 42 of the 
Specific Relief Act I of 1877 and were governed by 
section 23 read with Aiticle 120 and not by Article 142 
of Schedule I of the Limitation Act No. IX of 1908. 

ll) 1 . L. U 20 All. 120 (2) I. L R, 26 M.ul 410. 

(3 ) 22 Crtl. L J. 2Ss 



ALLUVION AND DILUVION. 

Relating to the Law ok Kvidence 


Rennell’s 

Maps. 


The special features of the law of evidence in con- 
nection with the suits respecting alluvial lands will have 
to be discussed under this head. It is not within tb< 
scope of this book to discu s the I.aw of Evidence 
generally and the attention will therefoie be confined 
to those provisions of the Evidence Act, which are 
specially applicable to the suits to be governed b)’ the 
Regulation. The frequent changes which aie produced 
on the sea coast of Bengal by the piocesses of alluvion 
and diluvion have been discussed before (see pp. r & iS. 
ante). The prominent characteiistics of the river of the 
country by which large portions of land aie coustin*' • 
carried away from one side of its banks and joined to the 
opposite side has been noticed before (see p. 327 nnfe). 
In fact the frequent changes which are the normal 
conditions of the rivers of this countrj lender it often 
times difficult to determine the limits of any particular 
estate as it existed at the time of the Permanent Settle- 
ment. The capricious and variable conises of the 
rivers sometimes efface the old boundaii’ marks by 
submerging the banks, where the processes of alluvion 
and diluvion occur incessantly. Under this slate of 
of things, litigants always look back to the earliest 
possible survey map of this country, which may be of 
some help in determining the boundary of a liparian 
estate as it existed at the time of the Peimanent Settle- 
ment. This accounts for frequent references to the Maps 
prepared by Major James Rennell in cases which are 
governed by the law declared by the Regulation. 

A short account of Rennell's work. — It would 
appear that Major Rennell’s work began in this country 
on the 1 2th August, 1765. From 1767 to 1777 he was 
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employed on L;ind Surveys in Old IJanwal (New neutral, 
Bihar, Orissa, and a porton of A.ssam) and his earlier 
work was entirely connected with River Surveys. His 
first essay was to find the shortest all the year round 
route of river c immunication for carrying 300 maunds, 
between .Calcutta and the main Ganges river. The orders 
for this work are contained in the letter to Major Rennell 
dated yth May 1764, from Hon’ble Henry Van Sittart, 
Esq., Governor of Fort William. (See the Survej-s of 
Bengal by Major James Rennell, F.R.S., 1764-1777 edit- 
ed by Major P'. C. Hirst, Director of Surveys of Bengal, 
published in 1917, pp. i & ii) It seems from the short 
sketch of his life given in the book of Major Hirst that 
the order was given to Rennell as he was appointed 
Surveyor-General of the F.ast Indian Company’s domi- 
nions in Bengal (t) Rennell’s work in this country 
may be classified into two divisions, namely, (i) River 
Surveys and (2) Land Surve) s. 

In connection with his River Surveys, he produced 
during the period 1764-1766 the j following main series 
of river maps.— ('2) 

(i) Ganges jivvVj-— J elinghi to the Meghna River. 
Five hundred yards to 1 inch. 

(ii) GV/zA'"'-'.? Dacca. Two inches 

to I mile, 

(iii) BralimatHtrn i-iVvVj— From near Dacca to just 
above Goalpara in Assam. Two miles to i inch. 

(iv) The Creek series — Embracing survey’s of possible 
perennial navigable creeks in the triangle formed by 
the line Jelinghi-Hughly on the west; the Seaface on 
the south, and the Ganges and lower Meghna on the 
eist. In this case the scales adopted were different in 
different parts. 

As to his I.and Surveys this much should be noticed 


(1) Surveys Rengul by Rennell, editefl by Majnr Hirst, p 49 * 

(2) /htd^ p II. 



PrAcCical 
valae of 
Renneirs 
Maps. 


660 PRACTICAL VALUE OF RENNELL’S MAP. [CL. V. 

that he was an ardent supporter of route surveys and 
considered them sufficient for all ordinary purposes. 
So far as evidence is available, Rennell surveyed the 
main routes tlirough a tract under survey, and put in 
minor routes and the positions of villages, etc., at a 
distance from his main routes from the oral evidence of 
the local people. Hi.s work of mapping the whole of 
Bengal commenced in 1767 and he completed it before 
he left India finally in 1777. Hi-* maps of the different 
parts of Bengal were generally drawn on the scale of 
5 miles to l inch, (i) 

In accordance with the view expressed by Major 
Hirst, the pract'cal value of Rennell’s maps lies in the 
following directions (2l. 

(a) For Rimemte purposes —The survey of Maj >r 
Rennell was first used for revenue purposes on an 
extensive scale during the Sara surve>' of Babu Parbati 
Charan Ray. Under the insti action of the Board of 
Revenue, large releases of land from resumptioti under 
Act IX of 1847 weie made by the Commissioner of the 
Dacca Division on the basis of Renell’s maps. The 
decision of the Board of Re'eniie, at that time, was 
that whatever was surveyed by Rennell as land should 
be admitted to have been included within the Permanent 
Settlement. It does not appear that there was any 
contest in the Ccurts of law with reference to the value 
of kenell’s maps for revenue purposess about that time. 
The decisions relating to the relevancy of Renneli’s 
Maps were apparently passed subsequently. 

(b) For tJu study of river c/uinges in Bengal. 

(c) For the study of Physical Geography and Geo- 
logy . — The 5-mile maps afford helps in both of these 
subjects. 

(d) Engineering and Sanitation . — Recent changes in 

Surveys of Bengal liy Rennell, edited Iiy Major Hirst, pp. 21-32. 

(2) Ibid. p. 5. 
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level, and theii effect upon limits of inundation, etc. 
maybe examined roughly, with Rennell’s 5-mile maps as 
starting points. 

(«) History . — The maps have a historical value wh'ch 
will probably increase as time passes. 

The mam importance of Rennell's work in India lies 
in the fact that his survey, now about i 50 years old, was 
the first that was made of the large area. And tliough 
judged by modern standard of accuracy, work is open 
to some criticism, yet as a starting point for investiga- 
tion in several important directions, his results are 
invaluable. 

Legal value of Renuell’s maps. — 

From the short account which has been given above 
regarding the survey maps prepared by Major Rennell 
it WQuld be apparent that they were meant to ascertain 
the waterways and land loutes passing through this 
country as they existed between the period of 1 764- 1 773 
iind not meant to sei\e revenue purposes. There is 
also a further seiious difficulty involved which one feels 
while attempting at lelaying the map prepared by 
Rennell. The starting point in all cases will be merely 
a guess work, a slight mistake in which will lead to 
a great difference in the lesult. It would seem that 
these were the circumstances which induced the Calcutta 
High Court to hold that Rennell’s maps could not be 
treated as a safe guide for determining the boundaries 
of estates as they existed at the time of the Permanent 
Settlement. This would be evident from the decisions 
referred to below : — 

In the case of Kali Kissc/i Ta^oro The Secretary 
of State (i), where reliance was placed by the plaintiff 
upon Rennell's map as one of the materials to establish 
that the land in disputee was a refoimation upon the 

(i) A. U. D. 105 of 1896 decided by Ameer All and Pratt. JJ., decided 
on 3 1 ill .\ugust 1898. 
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site of his permanently settled estate, it was held affirm- 
ing the judgment of the Court below that that document 
did not prove the contention of the plaintiff, namely, 
that the. lands in dispute were incluiled within hib 
estate at the time of the Permanent Settlemeni, and 
that there was nothing to indicate that the position of 
the river remained unchanged between 1773 and the 
time of the Permanent Settlement. 

In the case of Raui Hananta Kit man Debt v. Th 
Secretary of State [\\ while leversing the decision of 
the Calcutta High Court, in Watson v. Sree Sitmlari Debt 
(2), their Lordships of the Privy Council, regaiding 
the maps of Major Rennell made the following obser- 
vations in one part of their judgment; — “The eailiest 
documentary evidence is an extiact from Rennell’s 
survey map dated the 7th July 1780, and therefoie 
nearly contemporary with the Decennial Settlement 
on which the Permanent Settlement was based. This 
map shows that the disputed land was then dry 
land, and that there was many villages to the north 
of what was then the river-bed. But beyond this 
general remark it does not appear to their Loid- 
ships to afford any safe inference either for or against 
the first appellant.” In another part of the same 
judgment, their Lordships said'— “It appears to theii 
Lordships to be a fair inference from the document 
of the I2th August 1837 that no material alteration 
took place in the position of the northern boundary 
of the river as shown in Rennell’s map until the year 
1795, or six j'ears of the date of the Permanent Settle- 
ment, and that at that date there was a zemindari 
estate called Bhobanund Diar situate on the then 
northern bank of the river which was its southern 

(1) 3 Cal. L. J. 560. 

(2) A. O. D. No. 52 (and other Analogous appeals) of 1899 deoided 
by Maclean, C. J. 
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boundaiy and having for for its northern boundary the 
pergimnah Liiskarpiir which was conterminous with it.” 
This was a most material finding arrived at by their 
Lordships to support the ultimate conclusion that lands 
in dispute were refoi mations in siiti of lands which were 
comprised in pergunnah Luskaipur. 

In the case of 7 ' ho ^Idinini^triitor-GeMml of Bengal 
V. The Secretary of State (i), the above decision in 
the case of Kali Kissen Tagore v The Secretary of 
(2)j was followed. In a part of the judgment, 
Brett and Woodroffe JJ,, refeiiing to the map by 
Major Rennell observed . — ‘'The map was prepared 
from 25 to 30 3'ears before the date of the Permanent 
Settlement. At the time it was piepared no question 
of the settlement of Revenue appears to have been 
raised, and there is nothing in the map itself or in the 
authority to which we have refeiied to indicate that the 
map was prepared with the intention of representing in 
it local divisions for the purpose of assessing the Govern- 
ment Revenue.” 

In Sarat Chandra Singh v. Kshitish Chandra Roy (3), 
Moookerjee, J. after refei ring to the conditions under 
which the map bj- Major Rennell was prepared as also 
to the difficulties of relaying it, said thus:— “Under 
these circumstances we aie unable to uphold the con- 
tention of the appellant that the map of Major Rennell 
ought to be accepted as the basis for the determination 
of boundaries of the estate ol the paiiitiff. If we were 
to do so, we would have to use the map for a purpose 
for which it was never intended to be used ; it would 
not be right to accept as a basis fot the determination 
of the boundaries of permanently settled estates, a 
survey which had been made 25 years before for the 
purpose of showing mainly the courses of rivers and 

(i) A.O.I). 335 of 1901 decided on glh July 1904 by Brett A Woodroffe, JJ. 
t3) bee p. 661 ante. ( 3 ) Ca'- h. J. 216 (219). 
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land routes throughout the country.” The learned 
Judge, then, supported his view by the referring to the 
cases, cited above, and next, said as fullow.s — 

‘ The commissioner as well as tlie learned Subordinate 
Judge have done the best they could with the map ol 
Major Rennell, which has been rightly used to determine 
' the course of the river Bhagirathi before the time of the 
Permanent Settlement." It would, therefoie, seem that, as 
laid down in the second quotation, the map of Major 
Kennell can onl)’ be used for the puiposeof detciiiiiniiig 
the course of a rivei. 

The same view was re-ilerated by MooUeijee, J 111 
the case of 77 te .Sccivtarv of .Stotc v. Kalik'a Piosad 
Mukcrjce (1). But the dcision in that case was leversed 
by the Privy Council on appeal to that Hoard, m the 
caLi>& of llatadas Pt/tarj'ya '1 lie Sei.ctary oj State {2), 
In that case, the plaintiffs claimed a large tract of land 
which was formeih', under the 1 iver Ganges as being 
part of their peimanently settled /.amiiulari and lelietl 
upon three sets of documents, namelj-, a plan of 

the survey conducted by Major Rennell between the 
)'eais 1764 and 1773, secondly, the Hakikat Chowhuddi- 
bundi (boundary, paper--, which weic letmiw reqimed 
for 1799, and made by the owners of the /.emindari and 
sent in to the Government, and t/indly. the Govern- 
ment survey map made in it>5y. The primaiy Court of 
the Subordinate Judge allowed the claim of the plaintifl', 
but in appeal to the High Couit of Calcutta, the suit was 
dismissed ; but ultimately on appeal to the Privy Coun- 
cil, the decree of the Subordinate Judges was restored 
by the Judicial- Committee with some modifications. 

In regard to the map of Major Rennell it appears 
that the Subordinate Judge founded his conclusion 
mainly upon this map which was published in 1780 and 
and also upon Hakikat Chowhuddibundi papers. The 


(i) IJl’al L.J. 281. 


(2) 26 Cat L. J. 590- 
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Higli Court in appeal held that, (or the rea.sons which 
hare been elaborately discussed in the judgment of the 
ahovs cB.sc ol Ka/ikn Prosad J^Iookciyce j), the map pre- 
pared by Major Rennell could not be accepted as a sa'e- 
guide in determining the boundaries of estates as they 
existed in 1793. What their Lordships of the Judicial 
Committee said regarding this map in that case would 
be apparent from the following passages taken from the 
judgment which was delivered by Lord Buckmaster. 

“The first of these documents is a plan referred to 
throughout as Rennell’s map' This was made by 
Major Rennsll as pait of a survey’ which was concluded 
by him between the years 1764 and 1773. The res- 
pendent gives reason fur suggesting that this paiticular 
map relates to a suivej- made in 1764, and their I.ord- 
ships, for the purposes of the present appeal, are pre- 
pared to accept that date. The map itself does not 
purport to give the boundaties of different ntotisahs, nor 
indeed to define theii position with any e.xactness. It 
appears that it was prepaied rather for the purpose of 
showing the roads and tlie waterways than of locating 
villages, and consequeiitl_\' the description and definition 
of the .different pUiccs is oiil> necessary in relation 
to the I i vers and tlie loads.” 

“Xow It is true that there is nothing to show that 
the river harl at the dale of these papers (chaivhuddi- 
bufidi") remained steadily in the course where it was shown 
to flow in Rennell's map, and having regard to its 
known characteristics theie is every reason to think 
that its channel had not remained constant.” 

“ If, therefoie, the total estate as disclosed in the 
boundary papers had had as one of its limits a branch 
of the river, the difficulties in the appellants’ way would 
have been greatly increased. But in fact it is not so, 

( i ) Stre p. 664 
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for the effect of these returns is to establisli that taking 
the two semindaries together there was a large estate 
through which the river ran from east to u est. although 
the exact position of the liver maj- not have been and 
can not now be, confidently located.” 

“The question as to the river is moie difficult. 
Pushed to its extreme it would icsult in this- that 
whenever a semindari had been the subject of perma- 
nent settlement and there was any dispute as to its 
external boundarie.s, the .zcmhidars would never be able 
to establish title to any portion of it if it happened to 
be traversed by a navigable liver of vaiiable course, 
unless they could show what weie the exact boundaiies 
of that course at the date of the Permanent Scttelement. 
Such a conclusion theii Lordships wholly reject The 
object of the Permanent Settlement was to confirm 
the zemindars in their holdings at a fixed and immovable 
rent, and, if assumptions are made, one \va> or the 
other, they ought to proceed upon an attem[)t to justify 
the title rather than to lender it insecure ” 

" Rennell's map is undoubtedly, both owing to its 
difference in scale, to the diffeint purpose of its pie- 
paration, and to the difficultj' of assigning fixed points 
from which the survey was made, a map which it is 
hard to incorporate into the survej' of 1859 And, again, 
the variability of the river renders reliance upon it 
difficult. As has already been sa.d, their Lordships 
are not, however, prepared to dispossess the appellants 
because of this difficu'tj/. ft may be that anj' assump- 
tion that can now be made cannot be exact, but some 
assumption is necessary. They think upon the whole that 
the right course to follow is that taken bj the surveyor 
, of experience to whom this matter was referred by the 
Subordinate Judge, namely, to adopt the position of 
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the river as shown on Reiniell’s map, and to adapt 
this map as far as possible to the condiiions now known 
to exist.” 

It appears from the concluding part of the judgment 
that their Lordships directed that the decree of the 
Subordinate Judge would be vaiied according to 
“ Rennell’s map” as plotted on the case map by the 
Commissioner. 

Now, fiom the passages, quoted above, it is evident 
that their Lordships were fully mindful of the difficulties, 
that induced the Calcutta High Court in the above cited 
case to reject the map bj’ Major Rennell as proof of 
the boundaries of the estates, as they existed ,st the 
time of the Permanent Settlement. But, j’et their 
Lordships relied gieatly upon the map of Major 
Rennell. The reason apparently seems, as the second 
and third passages' quoted above would indicate, that 
there i.s a difference between a case where a ‘‘total 
estate” claimed has one of its limit upon a river depicted 
on Rennell’s map, and a case, where such a river flows 
tlirougli sucli an " whole estate.” In the former case, 
there will evidently be some difficulties if reliance is to 
be placed upon Rennell’s map, but in the latter case, 
there would be no such .difficult}', even if the e.xact 
position of the livei can not be confidently located. 
Because, as pointed out by their Lordships in that 
case, this was not a matter that was mateiial, if there 
were no gaps between the boundaries of different 
mmsahs constituting the “whole estate.” Their Lord- 
ships held that the High Court was wrong in asking 
that such boundaiies should be given and they had erred 
in seeking exact information, which, however desiiable, 
was not essential to the determination of that case. 
The criticism of the High Court relating to the failure 
of the plaintiff to give the exact boundaries between the 
diffeient “would have been formidable, were 


The view of 
the Trlvy 
Council 
disciK'^ed. 



668 


I.KGAL VALUE OI- REN N' ELL’S MAI'. 


[CL.V. 


Rule 

dediicilile 
from the 
conflictinR 
decftion'i. 


tile di.spiite one as between the owners of adjacent 
mow^ah, in which ca.se the definition of the boundaries 
would be essential, but they lo.se their weight when 
once it is established that, however the boundaries 
run inter se. the mou^a//s together cover the area in 
dispute.” 

It is true that there was no dispute between the 
different mouzahs constituting the two blocks on the 
north and south of the river Padma, but as between the 
two blocks, there was evidently a dispute with regard to 
the ownership of the bed of the river which Government 
claimed as its propertj . and in that view there was a 
dispute between the adjacent o\\ ler--, the plaintiffs and 
the Government. It was, therefore, necessarv that the 
riverain boundaries of the blocks on each side of the 
river should be determined, and for that purpo-e theii 
Lordships apparently relied upon the map by .Major 
Rennell for reasons stated in the last two passages 
from the judgment, quoted above. In these two pas- 
sages, their Lordships laid down that as^umption s/iou/ii 
be made to justify the title oj the ’siimindars to the />> o/>erty 
fcrmanently settled uith then ami not to make it insecure. 
The considerations which seem to have induced their 
Lordships to accept Rennell’s map as evidence of the 
boundaiies in that case were apparentlj- the following; 
namely, (i) that the map was prepared with the 
authoiitj- of the Govern nent, (3) that it was ii. the 
custody of the Government as a document of great 
importance, and (3) that it received corroboration from 
the Hakikat clmvhuddibundi papers and the Government 
survey of 1859. 

The rule that is deducible from the decisions, cited 
above, relating to the legal value of Rennell’.-. Map may 
be stated thus: that Rennell’s map is to be treated as a 
good evidence of the inclusion of lands within the 
boundaries of permanently settled estates in the presence 
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of other evidence in support of it, and in the absence of 
any such corroborative evidence, the view expiessed by 
the Calcutta H igh Court would apply. 
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lij’ Regulation I of 1793, the terms of the Decennial 
Settlement of 1789-1790 concluded with zemindars, inde- 
pendent tetlukeiars, and other actual proprietors of land 
paying revenue to Government in the Provinces of Ben- 
gal, Hehar and Orissa were made permanent. In the re- 
sult, a great part of Bengal, and some areas in Assam to- 
gether with portions of Orissa were declared not liable 
to any further increase of revenue and the .zcmindais, 
independent talukdars, and other actual proprietois 
of land were vested with the right to transfer by sale, 
gift or otherwise their proprietary rights in the whole or 
any portion of their respective estates without any 
sanction of Government. The limits and areas of 
estates which were thus perpetually settled were matters 
of great importance to the Collectors of Revenue. It 
appears that the information collected previous to 1799 
regarding these points was incomplete and most pio- 
bably inaccurate. Collectors of Districts affected by 
the Permanent Settlement found themselves in difficult- 
ies as to what land had actually been included in the 
Permanent Settlement, The people were not slow to 
push forward cultivation into jungle tiacts, and as the 
cultivation extended rents were collected by /.cmin- 
dars for land which, sometimes were not actuall>’ covered 
by the Permanent Settlement. The situation was com- 
plicated by the rapid dis-integration of the original 
estates, which being alienated in parts led to dispropor- 
tionate allotment of assessment. Estates sold for arrears 
of revenue or for other causes were bought by Govern- 
ment or by private persons and very often the estates 
could not be located upon the ground. These and 
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Other causes rendered it difficult to administer efficiently 
the permanently settled areas. The help of the Reve- 
nue Surveyor was therefore called in to settle once 
and for all, the limits of tlie estates, and to make such 
map of them, and collect such informations about them, 
as< would render disputes impossible in future. The 
chief object of the Revenue Survey in this country 
was apparently the defiiieinent of ev'ery estate on the 
Collector’s Rent Roll, and to determine the relation 
of land to revenue by the asceitainment of the areas 
and boundaries of estates or mehals permanently 
settled, (i). 

Jn order to save time and money, the scientific 
Revenue Survey in tliis countiy was preceded by a 
preliminary suivey known as T/urkbust survey which 
means a demarcation survey, the chief object of which 
was to demarcate finally on the ground the boun- 
daries of all villages and estates in the area for survey. 
Tak-HimU (derived from Persian Tak) means a pillar 
set up as a boundary inaik. Takbast —coxt\x'^\.\y 
Thakbust (Persian Bttst/i a binding), laying down a 
boundary. 

The divisions of land in this country into Pergan- 
ttahs, villages and mehals have been in existence from 
time immemorial. The collection of land-revenue of 
Jndia during the Mahommedan rule was apparent- 
ly connected with these divisions (2) It would not 
be out of place to mention in this connection that 
a simila.r system for collecting revenue also prevailed in 
this country under the Hindu Kings. In permanently 
settled areas it was found convenient to adopt the 
village recognized locally as the real unit of the Thak- 

(1) Thuillier’ss Manual of Sui\e)in^ for India, p. 361, and N^otes on 
the Old RcNoi^ue SurNe>-»of Bengal, Bihar, Orissa and Assam 
by Captain F. C. Ilirsl, pp. 1 iVc 3. 

(i) llunicr’b Siaiibiicdl Account of Bengal, Vol. I, p. 264. 
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bttst survey which was very often mou^sazvar. In some 
cases the Thak siitvey was pergtmnnivar, that is to 
say, arlopted the pergunna as its unit. A Settlement 
Officer about a year before the Revenue Survey with 
his staff proceeded to demarcate the boundaries of the 
villages. His chief object was to keep in advance ®f 
the Revenue Survey, so that there may not be any 
hindrance to that work. He had to furnish a sketch 
map of the boundary of- every village demarcated, exhi- 
biting the points at which mud pillars (or thiiks) were 
erected at ceitain measured distances geneially about 
200 to 3CO feet apart, together with a file, or explrtin- 

iiig the position of those marks and the names of the 
adjoining villages. At every principal angle or he-id 
of the boundary a mud pillar (or dhite) was erected, 
which were about five feet at all village tri-junction 
(triple junction for vdlages). An acknowledgment 
i^suppooradnamah) from the several parties concerned as 
to tht accuracy of the boundary laid down, was made 
out by the Amin and signed bj the partie.s. A memo- 
randum {roodad) containing the following items was 
made out by the Amin : — (i) names, the nature, and any 
peculiarities of the village dealt with , (2) details of the 
odd pieces of land which bel. mgs to the village, but 
which fell outside its boundary as fixed by the Thak 
Survey, or of the interlaced lands belonging to other 
villages ; {3) othfer details of a statistical nature. 

As soon as all these were completed they were for- 
warded for use and guidance of the Surveyor, without 
which.it would have been difficult for him to proceed. So 
great khportance was placed on the due performance of 
the duty that surveyors were positively interdicted from 
surveying any boundary', unless they' were in actual 
possession of these demarcation papers, (1). 

Tfiak Mujmili ; — 7 'his was simply a roughly cougre- 


(1) Tbuillier’ii Mannual of Surveying Tor India, p. 363. 
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gated sketch of Tliakbust villages, each village plan 
being to a suitable scale. Its object was to give the 
Revenue Surveyor a proper idea of tne relative posi- 
tion of the different villages in a Pergana. 

The scales used for Thak Maps varied from 4" to 24" 
to one mile, but the most common scale was 16 inches 
to I mile. 

Legal vahte of Thak Jlfaps : — The Thak Maps were 
Jtpparently prepared under the authority of Govern- 
ment and not under any enactment of the Legislature. 
They are evidently admissible in evidence under sections 
36 and 83 of the Indian Evidence Act (No. r of 1872). 
From what has been said above regarding the prepara- 
tion of the Thak Maps, it would be clear that Thak 
Survey proceeded according to the possession and it can 
therefore be taken as presumptive evidence of possession 
at the time when it was made. Some cases have gone 
further and treated it as evidence of title although not 
conclusive (see pp. 381-386 a/iU). 

In the case of Pognsc v. Mokoond Chunder Sarma (t), 
it was contended in special appeal, that the evidence 
that the land claimed by the plaintiff was thaked as 
appertaining to his Taluk was not enough and the 
plaintiff ought to have been put to the proof of his title 
and that the thakbust proceedings were no evidence of 
title. In overiuling this contention, Kemp, J., said : — 

“ Now, it has been held in several cases which are quoted 
by the Judge that, where thakbust proceeding.?, con- 
ducted in the presence of both parties, declare the land 
in dispute to be included in the zemindaree of A and B 
seeks to include them in his own zemindarie, B must 
prove by counter-evidence at what precise time, if ever, 
he, or any one under whom he claims, was in possession. 
Thakbust maps have been held to be evidence of posses- 
sion, although not conclusive as to title, and if they 


Thak maps 
are good 
evidence to 
prove the 
boundaries 
and the lands 
included In 
estates. 


(1) 35 '=^nlh. W. ft 36 (Civ) 
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are evidence of po.ssessinn, they are also some evidence 
of title.” 

Jn MoJiesJi Chunder Scu v. /u^g-^ut Cfiuudcr Sen (0, 
the plaintiff brouglit the suit for recov'er^- of certain 
lands on the ground that they formed pait of a petnia- 
nently settled taluk purchased by him. The only evi- 
dence adduced by the plaintiff was a thakbiist map 
which had been signed as correct the predecessois- 
in-title of both the plaintiff and defendant and in which 
the lands in dispute were laid down as the lands of the 
plaintiff’s predecessois. It was held that the evidence 
was not sufficient to justify a decree foi the plaintiff. 

In the case of Joytara Dassee v. Mohonted Mobaiuck 
( 2 ), Field, J., in delivering the judgment on the value of 
the thak map said as follows — ■“ Now, thak maps are, 
as has been pointed out in manj’ decisions of this Couit, 
good evidence of possession , but the value of that 
evidence varies enormosly. In tlie case of a thak map 
containing definite landmaiks and undisputed boun- 
daries signed by the parties or thcii accicclitcd agents, 
and representing land which has been brouglit under 
cultivation, and is in the possession of rj ots whose names 
are known or can be discovered from the zemind.iri 
papers, a thak map is a very v. tillable evidence of 
possession. But the value of such a map is gieitly dimi- 
nished when we find that there are no natiiial land- 
marks delineated thereupon , that the land u as jungle 
when measured ; that the boundaries are not discovei- 
able from a mere inspection of the map ; and that 
neither the zemindars nor their agents have, by their 
signatures, admitted the correctness of the thak.” 

In the case of Syattta Sunderi Dassya v Jogobundhn 
Sootar the sole question for determination was a 


(1} 1 . L. K. 5 Cal. 213 . 

(3) I. L. R. 8 Cal. 97 s (985V 1 1 Cal. L. R. 699 ' 
(3) I. L. R. r6 Cal. 186, 
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question of the boundary of two takiqs. The Lower 
Appellate Court refused to gfivi effect to a certain thak 
map which was prepared in 1^59 and upon tiie face of 
which appeared wliat were admitted by the parties then 
owning the taluqs to be the boundary lines of the taUiqs 
at the time. No evidence was given showing that these 
boundary lines had ever been changed. Upon these facts, 
it was held that the map was clearly evidence of what 
the boundaiies of the properties were at the time of the 
Permanent Settlement and also as to what they admitt- 
edly were in 1S59. 

In Satcozt'f'i Ghosc v The. Secretary of State (i), it 
was held tliat the thak map regarding a jalkar as ap- 
pertaining to a particular estate was a presumptive 
evidence as to the fact that such julkur was part and 
parcel of the estate at the time of the Permanent 
Settlement. Following the above decision it was further 
held that the thak map as evidence of possession was 
also evidence of the title. See also Jagndindra Nath Roy 
V. The Secretary of State for India (2) 

\n AMid Hamid V. Kiran Chandfa Roy (s'), it has 
been held by the Calcutta High Court ffer Maclean, C.J. 
and Geidt, J.,) that the object of the thak map being to 
delineate the vaiious estates borne on the Revenue Roll 
of the Disti ict, the entr3- in a thak map that certain 
lands formed part of a certain estate becomes a relevant 
fact under Sec. 36 of tlie Kvidence Act, and such entries 
in thak maps aie evidence on which a Court ma^’ act. 
It is open to the Court to hold that the same state of 
things existed at the time of the Permanent Settlement. 
See also Kumar Saraditidu Roy v. Bhagbati Dcbya (4), 
and Bidhuinukhi Dasi v. Jitendra Nath Roy 5), and 
Duntie V. Dharani Kanta TahiH (f>) 

(1) I. L. K. 11 Cal. 252. (2) 1 I.. R. 30 Cal. 291. 7 Cal. \V. N. 193. 

(3) 7 Cal. W. N, 849. (4) 10 Cal. tV. N S35. 

(5) roCiI. L J 527. (63 r. I . R. 3S Cnl 621 
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In the case of V. Durga Tarim 
Ghose (i\ it has been held that the evidentiaiy value of 
a tliak map may be aflected by tlie condition of the land 
at the time the survey was made but the thak map can 
not be ignored upon a general allegation that the land 
at the time was jungle. 

In Maisuddi Biswas v. Ishan Chandra Das it has 
been held that the thak map is a valuable evidence of 
possession and as evidence of pissession, it is also valu- 
able evidence of title, and that merely because certain 
specified lands were included in an estate at the time of 
the thak survey in 1859, it can not be affirmed as a pro- 
position of law that they must have been included within 
that estate at the time of the Permanent Settlement, 
but it is open to the Court to dra»v such inference fion 
all the surrounding circumstances. 

‘ In the case of Rahim v. Narenira Krishna 

Roy (3), after referring to all the above decisions it has 
been held that it can not be laid down broadly that a 
lhakbast map prepared in 1865 is no evidence of the state 
of things at the Permanent Settlement and that, wheie in 
deciding whether certain lands in dispute were included 
within one state or another at the time of the Peimanent 
Settlement, the I.ower Appellate Couit relied on the 
thakbast map, the finding thus arrived at can not be 
questioned in second appeal See also Am>ita Suniaii 
Debi v. Si’> ajuddin Ahmed (4). 

As to the internal condition of a revenue-pa) ing 
estate, namely, relating to the subordinate tenures within 
it, it has been held th.it the thak map was not intended 
to represent and was, in no sense, a record of tenure 
subordinate to Government revenue paying estates and 
that'it was of no value as evidence in a suit in which the 

(i) 14 C. L. J. 578: Priyanath V M.iliendra Kumar, 16 C, W. N 317. 

(2) 13 Cal. L. J. 293. (3) 17 Cal W. N. 151. 

(4) 19 C.il. W. K. 565. 
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extent of tlie inteiest of .Shikmee Talukclar was the 
matter foi consideration Mohima Chander Roy v. . 

Wise (i). 

Regarding tlie statements recoided in TkakbtiKt maps, 
reference may be made to the case of Jarao Kvnuvi v. 

Lalomnoni (2), decided by the Privj- Council. 

Thak and Revenue Survey Maps. , 

The actual object which induced the Government Relating to 
to survey the whole of India in connection with the 
assessment of revenue have been shortly discussed before Survey maps, 
(see p. 671 ante). Looking at the point from its legal 
aspect, it becomes now necess.irj only to state the con- 
nection between the Thak and Revenue .Vl.tps-. It had 
been stat cl before that the Revenue Surveyor had in 
his hand Thai-bust papers and that there was a very 
stringent rule that no Revenue Surveyor was to take 
up work upon any boundary until it had been adjusted 
by the Thakbust office (i) It may therefore seem 
reasonable to expect that there would be no differ- 
ance between the boundaries of the Thakbust survey 
and those picked up and surveyed by the Revenue 
Surveyor. In fact, it was the duty of the survey officer 
to compare the map of every village after it vvc'is 
surveyed with the Thak Map and Thak papers, and 
if he was satisfied that the tvv'o boundaries repre- 
sented the same boundary on the ground, he 
initialled the Thak map in token of the coirectness 
of the Thak Map. In case of discrepancies, immediate 
report was to be made for inquiry (4). But, in many 
cases, the boundaries of estates which fell inside villages, 
were not shown on the Revenue Survey Maps ; the 
reason for this appears to be that the small estate boun- 
daries could not be shown on the scale of 4 inches to 

(I) 25 Suth. W. R. 277. (2) 1 - L. K. 18 C.1I. 224 

(3) Tbuillier’s Manual of Surveying for India, p. 363 fjrd Edition}* 

(4) Ibid. pp. 253 & 307-308, 
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I mile adopted for the Revenue Surveys, (i). In 
such cases, it is necessary to fall back upon the 
Thak Map and khasrn maps wheie khasia opeiation 
took place. There are also possibilities of clisciepancies 
between the Thak and Revenue Maps, when the old 
Thak marks from the lapse of time and othei causes 
were removed or destiojed and not found on the 
ground (2). Speaking generally, it may be affirmed that 
the perguntTivay by peigiinal Revenue Survey 

Maps were drawn to a scale of i inch to a mile and 
Mouzawar Maps, to a scale of 4-inch to a mile (3\ As 
to the relative legal value of the Thak Maps and Reve- 
nue Maps, it can not be affirmed as an invariably 
correct proposition that the Revenue Maps are always 
to be preferred to Thak Maps. 

In the case of JifonrHohini Debt v. Wason <1‘ Co (4I, 
Privy Council upheld the view expiessed by the Sub- 
ordinate Judge to the effect that in cases of disagt ce- 
ment between the Thak and Revenue Maps, the Suivey 
Map should be adopted, specially in a case where it coi- 
responds with that locality' and laid it down that it was 
not needed that the Ihak Map should be shown to 
accurately represent the former plots. 

In Abid Hossein Ji'/andnl v. Di,%vciirrr Pal (5), the 
Calcutta High Court may be taken to have upheld the 
\'iew that as a general rule the thak and survey' maps 
should agree and where they differ, the one that more 
clearly' agrees with the local land marks is the one which 
should be followed, and that there is no general or de- 
finite rule making it incumbent upon the Court to follow 
either the one' oi the other and the Court may', if it con- 
siders the Thak map more reliable, follow that in pre- 
ference to the Survey Map. 

(l) Notes on the Old Revenue Surveys of Bengal, Bcliar, Orissa and 
Assam !•} liirsl. p. 21. (2) Ibid, p. zllf ( 3 ) Ibid. p. 291. 

(4) 1 . D. R 27 Cal. 336 ; 4 Cal, W. N. 113. 

(5 6 Cal. W. N. 629, 



Cl. V.] LEGAL VALUE OF SURVEY MAPS. 679 

In the ca.se of /?««//£ v. Dhnrani Kanta Lahiri {\\ 
the dispute was, whether certain land belonged to the 
estate of the plaintiff or to that of the defendant. The 
plaintiff produced the thakbust as also survey maps of 
the years 1852-53 and the Thak map contained a state- 
ment which supported the plaintiff’s case. The pre- 
decessors of the defendant had full notice oi the thak 
proceedings and he objected to the boundary linebetwen 
his and plaintiffs. The defendant produced a survey 
map of 1855-56 of the district, which contained his 
estate, in support of his case, but he did not produce any 
tAakbust map of the same years, and there rvas no evi- 
dence to support the accuracy of his survey map. Upon 
these facts, it was held that the evidentiary value of the 
T/takbust map and survey map produced on behalf of 
the plaintiff ivas greater than that of the survey map 
produced on behalf of the defendant, 

1 11 the case of JVaiuab Bahadur of Murshidabad v. Gopi 
N^th 3 'IitiidAl {2), it has been laid down that thak and 
survey maps affoid important evidence of possession at 
the time they were made, and as evidence of possession, 
they afford also valuable evidence of title, and that in 
case of disagreement between the thak and survey maps, 
the one that more closely agrees with the local land- 
marks is to be followed. 

\n Ainrita Stindari Dehi v. Serajuddin Ahmed 
it has been observed that no hard and fast rule can be 
laid down that a survey map is more reliable than a 
thak map. The true principle is that the map which 
more clearly agrees with the local land-marks is the one 
that should be followed. 

A survey map may be resorted to' for assistance in 
considering the evidence of a thak map as to area and 
boundary : James Burns v. Aclmnibit Roy (4). 

(l) I. L R. 35 Cal. 621. <z) 12 Cal. W, N. 273: 13 Cal. L. J. 625, 

(3) 19 Cal. W. N 565. (4) 20.Sulh %V. R. 14 (Civ) 
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The relative evidential y value of Tliak and Revenue 
Survey maps has been discussed in tlie foiegoing pag“s. 
Next, it become.s necessaiy to discuss the legal value of 
any survey map prepared under the auihoi iij of Govern- 
ment. The decision in Kobo C\uviar Das v Gobind 
Ckunder Roy (i), may be taken as a leading case on the 
point. In that case, Field, J., considered the most impor- 
tant earlier cases on the subject repoited in Sutherland’s 
Weekly Reporters, namely, the cases of J.ulcct Kaiaiu v. 
Narain Singh (i W. R. 333), Afahimcd ileher v. Sheeb 
Povshad (6 W. R. 267), Koemodiuee Delia v. Poorno 
Chtindef (lo W. R. 300), Shnscc 2focle/u\' v. Dissesswee 
(10 W. R. 343), Koylash Chnnder v. Raj Chitudcr [xi \V. 
R. 180), Oommiit Fatima v. Bhujo Gofal W. R. 50), 
Raja Leclainind Si>gv. Raja Maheuditr Karaiu (13 W.R. 
7, P. C.), Ram Narain v. Jifa/icshchtiiidci (19 W. R. 202), 
Narain Singh v. Nurendro Narain (22 W. R. 296), 
Jugdish Chnnder v. Chetadhury Zuhoor-nl-Huq (24 W. R. 
317), and Prosmmo Chnnder v. Land Jl/ortgage Dank (25 
W. 453)1 as also the case of dfahesh Chnndci v. Jnggnt 
Chundet (I. L. R. 5 Cal. 212), and enunciated his view in 
the following words — “ Now the pioposition which, it 
appears to me, is to be deduced from the cases is this ; 
a survey map is not direct evidence of title, in the same 
way as a decree in a disputed cause is eviilence of title 
for the survey ofUcers have no jurisdiction to inquire 
into or decide que.stions of title. Their iiisti uctions are 
to lay down the boundary according to actual possession 
at the time ; and this is what they do, ascertaining such 
actual possession as well as they can, and, if possible, by 
the admissions of all the parties concerned. A survey 
map i.s, therefore, good evidence of possession according 
to the boundary demarcated thereupon, and which may 
be taken to have been admitted by those concerned to 
be correct, regard being had to what h.as been said about 


(i) 9 C.1I. L. R. 305. 



CL. V.] LEGAL VALUE OF SURVEY MAPS. 68l 

the nature of this admission in each particular case. In 
several of the cases quoted, this Court has (to my mind, 
very properly) refused to lay down any general rule as to 
the weight to be assigned to a survey map as a piece of 
evidence : and in one case a learned Judge of this Court 
declined to say whether, in any particular case, maps 
ought not to be coiroboiated by indepeirdent evidence. 
A survey map is then direct evitlence of possession : and 
with reference to the particular circumstances of such 
case, the Courts must decide whether the evidence of 
possession is sufficient to laise a leasonable presumption 
of title.” 

The similar view appeals to have laid down in Sj’elM 
Lai Salm v. I.uchiHan C h&ivdhury (i), where it has been 
-held that a survey mip is evidence of possession at the 
time at which thesuivey was made, and may be evidence 
of title, but as to whcthci it is sufficient evidence or not 
is a question to be decided in each particular case, 

in Gajhoo Damoy ithigh v. Kotz^.'or Jaj^atpal (a), it 
has been held that sec. 36 of the Evidence Act does not 
require that the authority under which a map is pre- 
pared must be an autlrority given by Statutes, and that 
such map is admissible lu evidence although not pre- 
pared for revenue purpose--. 

In the case of ^laharaja Jagadiridra Nath Roy v. 
Secretary of State for India (3', it has been laid down by 
their Lordships of the Judicial Committee of the Privy 
Council that maps and suiveys made in India for reve- 
nue purposes aie official documents prepared by com- 
petent persons and with such publicity and notice to 
persons interested as to be admissible and valuable evi- 
dence of the state of things at the time they are made. 
They are not conclusive and may be shown to be wrong ; 
but in the absence of evidence to the confiary they may 

(i) I. L. R. IS Cal. 353- (2) 11 C.1I. W N. 230, 

{3) I. L. R. 30 Cal. 291 : 7 Cal. W. N. 193. 
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be properly judicially received in evidence as correct 
when made. In TJie Secretary of State for India v. 
Maharaja Rad/iakishore {\), their Lordships have said 
that they have always given great weight to the accuracy 
of the survey maps, which are, however, not conclusive ; 
but in the absence of evidence to the contrary they will 
be presumed to be conclusive. 

See Ma/tendra Nath Biswas v. Shamsunnessa 
Khatun (2), where all the cases upon the point have 
been cited by Mookerjee, J., while delivering the judg- 
ment of the Court in that case. 

So long the legal value of Thak and Revenue Survey 
Maps has been discussed with referrence to the point 
that they are good evidence of possession at the time 
they were made as well as of title under particular cir- 
cumstances. Next, a question arises, whether they are 
good evidence of the conditions of things which existed 
at the time of the Permanent Settlement in 1793, in 
other words, whether they can be received as presump- 
tive evidence of the original limits of permanently 
settled estates. 

That they can be received as evidence of the bound- 
aries of the estates as they existed at the time of the 
Permanent Settlement was laid down in the case of 
Sarat Sundari Debi v. The Secretary of State (3). In 
that case, while interpreting the provisions of Act IX of 
1847, Wilson and Beverley, JJ., observed : — “ In every, 
case, the starting point is to be the revenue survey, 
which, it would appear, is to be taken as representing 
the boundaries of the estate as they existed at the time 
of the permanent settlement, and it is apparently not 
open to the revenue authorities to go behind that survey 
and enquire whether in fact the boundaries at the time 
of settlement were not other than theiein represented." 


(I) 35 Cal. L. J. 435. 

ts) I. L. R. II Cal: 784. ( 7 Q 0 ). 


(s) 31 Cal. L. J. 157. 
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But this view was subsequently overruled by the 
Full Bench decision in the case of Fahamidannissa Begum 
V. Tin Secretary of State (i), where it was held that the 
comparisioii of the two maps was not conclusive : (see 
p. 392 ante). It would follow from this view that the 
last survey as contemplated by Sec. 3 of Act IX of 1847 
can not be treated as conclusive evidence of what lands 
were originally included in a permanently settled 
estate, as pointed out by Lord Lindley in the following 
portion of the judgment, in the case of Maharaja Jaga- Maharaja 
dindra v. The Secretary of State (2) : — “Assuming lands 
not to be within the Permanent Settlement of 1793, then 
their Lordships agree with the contention of the appe- 
llant’s Counsel that the last survey made under section 3 
of the Act IX of 1847 is to be taken as the starting 
point for deciding, when the next survey is made, 
whether lands are w/thrn sections 5 and 6 of that Act. 

But when the question arises whether lands shown on a 
particular thak or survey map made since 1793 were 
or were not included in the lands charged with the 
assessment permanently fixed in 1793 the inquiry is 
at once enlarged ; and it would not be right in point of 
law to direct the Judge of First Instance that he ought 
in all cases to act on the last thak or survey map and 
to treat it as decisive in the absence of evidence to the 
contrary.” 

But, in the course of the above decision, the Privy 
Council approved the decision of the Calcutta High 
Court in the case of Satcotvri Ghose v. The Secretary of 
State (3), where from the entry of a jalkar in the Thak- 
bust map of 1855 as appertaining to a particular estate, 
it was presumed that the jalkar was so settled at the 
time of the permanent of settlement. 

Again, reference may be made to what their Lordships 

(I) I. L. R. 14 Cal. 67. (3) I. L. R. 30 CM 291 (301 303). 

(3) I. L. K 22 CM. 252. 
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said in the following portion of their judgment in the 
case of Maharaja Jagadindra {i )\ — “ The Brahmaputra 
was then as it is now a public navigable river, and if the 
lands in question, were then part of its bed as they were 
in 1851 and apparently also in 1S38, it is difficult to 
suppose and it ought not be assumed that those lands 
were included in the lands permanently assessed in 1793. 
No Court can properly act on the assumption that in 
*793i a state of things existed different from what 
appears from any evidence before the Court.” 

Thus the decision in the case of Maharaja Jagadindra 
Nath may be taken to have laid down the following 
propositions : — (i) That Thak or Survey map can not 
be treated in all cases as conclusive evidence of what 
lands were included in a permanently settled estate in 
1793; (2) That in the presence of otl.2r evidence in 
support, they may be treated as such [ see also Haradas 
Acharjya v. The Secretary of State, 26 Cal. L. J. 590 
(603;]. 

Other points that have been decided by the Privy 
Council in the case of Maharaja Jagadindraj i), are that in 
every case the question what lands were included in the 
Permanent Settlement is was a question of fact and not 
of law, and that the onus lies upon him who affirms that 
such lands were included in the Permanent Settlement 
of I 793 i that by the production of the Thak and 
Revenue Map the onus is not shifted on the defendant. 

The above view thus laid down by the Privy Council 
has been followed in this country in a number of cases, 
which have been discussed before. See A 7 ianda Hari 
Basak V. Secretary of State for India ^2). 

DiaraSurvy The Word “Diara”has been explained before (see 

Maps, p, 156 ante). The expression ‘Diara Surveys’ means the 

survey of lands between the main banks of rivers. These 
surveys were carried on between 1S62 and 18S3, on the 


(I) I, L. R, 30 Cal. 291. 


(2) 3 Cal. L. J. 316. 
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scale of 4 inches to i mile in the berls of the Ganges 
and othev large livers of this part of India. In Bengal, 
and Bihar these surveys were carried out under /^ct IX 
of 1847 for the purposes of a basis of assessment of 
land which had formed since the last previous survey. 
Sec. 4 of that Act before its amendment mentioned 
the dates of revenue surveys of some districts of Bengal, 
Bihar and Orissa, which were to be considered the 
period of suivey of those districts. 

No professional Diara Surveys were made in any 
river, excepting the Ganges, north of the latitude of 
Sirajgunge (District I’abna). Non-professional surveys 
exist for many of the livers of Sylhet and Eastern 
Bengal. Copies of the piofessional Diara Survey Maps 
are usually available from the Local Director of Surveys. 
The results of the non-professionol surveys are invariably 
with the Distiict Officeis, but in some cases copies are 
with the Buaid of Revenue. 

“ The professionally made Diara Suivey Maps are 
often of the greatest help in the finding of a lost Revenue 
Survey boundary. They followed, at a reasonable inter- 
val of times, in the fofit-steps of the Revenue Surveys, 
and, as they almost invaiiably included the survey of a 
narrow tract of high land on each side of the river, it 
occurs that coincidences between Diara survey and Re- 
venue Surve)- village ti i-j unction occur fairly frequently.” 

In the Revenue Surveys it often occurred that there 
was no definite connection between the bases of two 
different districts, divided by a river ; for this reason it 
IS often difficult to relay accurately a Revenue Survey 
boundary, unless the aid of the Diara Surve3's can be 
obtained. Again Diara Siuveys sometimes afford a con- 
necting link between the ohl Revenue Surve^’.s and the 
Revenue Survey's that might have been executed to-day. 



ALLUVION AND DILUVION. 


SECTION 5. 

5, Nothing in this Regulation shall be construed to 

Encroachment, on justify any cncroachments by individuals 
brfs of navigable beds Or channels of navigable 

fivers and otjier ob* o 

sanctions. rivcrs, or to prevent Zillah Magistrates 

or any other officers of Government who may be duly 
empowered for that purpose, from removing obstacles 
which appear to interfere with the safe and customary 
navigation of such rivers, or which shall in any respects 
obstruct the passage of boats by tracking on the banks of 
such rivers, or otherwise. 

The above section seems to liave been added in view 
of the supreme importance of preserving the public right 
of navigation unobstructed in navigable rivers. Rights 
incidental to navigation have been stated before very 
briefly (i) in connection with the purposes for which a 
river is to be deemed a navigable one. The Legisla- 
ture apparently intended by the enactment of this 
section that those public rights, should not be inter- 
fered with in any way. The Regulation lays down 
provisions by which the riparian owners on the banks 
of public navigable rivers become entitled to lands 
gained from such rivers, but, at the same time, it pro- 
vides that such right would not entitle them to encroach 
upon the bed of such rivers or cause other obstructions 
to navigation. This section also imposes restrictions 
upon the owners of the banks of navigable rivers not 
to prevent the exercise of such rights on the riparian 
banks as the exigencies of the public right of naviga- 
tion may require. 


(I) See p 3t ante.) 
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“Encroachments by individuals on the beds 
or channels of navigable rivers ” 

The definition of the term '■ encroachment ” in a 
case where ‘encroachment by a river’ IS referred to has 
been dealt with before (see pp. 131- 1 37 ante.) In this 
section, where cjicroachmcnt by individuals on the beds or 
channels of navigable rivers is spoken of, the sense con- 
veyed by that word is entirely different. The word en- 
croachment here means what is called purpresture in the 
technical phraseology of English law. A purpresture is 
an unauthorised erection in the bed of a navigable 
river by persons other than the owner of the soil. 
Purprestures are encroachments by making enclosures, 
quays, wharfs, piers &c., in the soil, the property of 
which is vested in the Crown (i). They differ from 
public nuisances in the sense that they may not violate 
the public right in aJ! cases, Every structure on the 
bed of the tidal navigable rivers may not affect the 
public right of fisheiy 01 navigation, yet it is a pur- 
presture which is an encroachment upon the demesne 
land of the Ciown, Hut, when such a structure im- 
pairs the public light of navigation, it is a public nui- 
sance. Thus, an encroachment by a structure on the 
foreshore or in the bed of a tidal navigable river, ac- 
cording to the law of England, may be a purprestuie 
as well as a public nuisance. An unathorised erection 
on the foreshore or the bed of a tidal navigable river 
may be illegal per se, without being an actual public 
nuisance. This view has been laid down in the case of 
Attorney-General V. Terry (2). In that case an informa- 
tion was filed against the defendant for obstructing the 
navigation of the tidal and navigable river Stour. 
The defendant, a wharf owner, drove piles into the bed 
of the river, extending his wharf so as to occupy three 


Meaning of 
encroachment 
discussed in 
reference to 
English law. 


Encroach* 
menu on the 
bed, the 
proprietary 
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English law. 


(i) History and Law of the Foreshore and Sea-Shore, p 45. 

(3) L. U. 9 Ch. 433 : 30 L. T. 215. See Coupon and Forbes, p. 499, 
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feet out of a breadth of about sixty available for navi- 
gation ; and it was held by the Court of Appeal, affirm- 
ing a decree of the Roaster of the Rolls, that this was 
such a tangible and substantial interference with the 
navigation as ought to be restrained by the Court. The 
Master of the Rolls (Sir, G. Jessel) was of opinion that, 
independent of any proof of actual obstruction, an in- 
junction ought to be granted, on the ground that no 
man has a right to build on the bed of a navigable 
river, and that it is not any answer to say that at the 
present moment the obstruction is not a nuisance, for 
it may become so by a change so as to make that part 
navigable which was not navigable before in any use- 
ful sense. His Lordship therefore held that, although an 
indictment would not lie until an actual nuisance had 
been committed, a Court of Equity ought to interfere 
to restrain the continuance of the obstruction. 

It would seem, therefore, that any encroachment by 
a structure upon the foreshore and bed of a tidal 
navigable river, the ownership of which is vested in the 
Crown is illegal and may be restrained by injunction at 
the suit of the Attorney-General, whether it be a 
nuisance or not. If the act complained of be merely 
a trespass on the property of the Crown, and not a 
nuisance to the navigation, the Court will generally 
direct an enquiry whether it is more beneficial to the 
Crown to abate the purpresture or to suffer it to remain. 
But if it be a public nuisance, this can not be done, for 
the Crown cannot sanction a public nuisance. Erec- 
tions on the bed of navigable rivers are not necessarily 
nuisances, but if they obstruct the navigation they may 
be abated by information and injunction, or by indict- 
ment. The true question in each case is, whether or not 
a damage accrues to the navigation in the particular 
locality (l). 


(i) Law of Waters by Coulson and Forbes (3rd Ed.) p. 720. 
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Next, a question arises as to what would be the 
effect of such encroachments by structures, when the 
bed in stead of being the property of the Crown be- 
longs to private individuals. The law of England on 
this point was unsettled for some time, but now it ap- 
pears to be settled that if the owner of the bed of a 
navigable river erect any work upon such bed, such 
erections are not illegal per se, if they cause no actual or 
probable injury either to the public rights or to the 
adjoining riparian proprietors (i). 

In Bickett v. Morris (2), the House of Lords held 
that though each proprietor on the banks of a non- 
tidal river had a property in the soil of the alveus 
from his own side to the inedium^ filum flumims, yet he 
is not entitled to use the alveus in such a manner as to 
interfere with the natural flow of the water or to abridge 
the width of the stream, but that anything done in- 
alveo, which produces no sensible effect on the stream is 
allowable. 

In Attorney-General v. Lonsdale (3), the defendant a 
riparian owner who was also owner of the soil of a 
public navigable river erected a jetty across one-third 
of the width of the river. In the suit instituted by 
an opposite riparian owner, it was held that although 
the damage proved by the plaintiff was not sufficient to 
call for the interference of the Court, yet the erection 
of the jetty which was a solid pier extending fifty- 
three yards across the river was such an injury to the 
plaintiff’s rights as would justify the Court to interfere 
without any proof of such damage and that the defen- 
dant had no right to erect tlie works in question, as 
they might interfere with the navigation of the river, 
if not at present, yet at some future time. 

(i) L^w of Waters, Coulson and Foibes, p. ioo( 3 rd Ed). 

(a) L. R. r II. L. Sc. 47 • Coulson and Forbes, p. loi. 

(3) L. R. 7 Eq. 377. 
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In tlie case of Orr Ewin^ v. ColqttJumn (i), the ap- 
pellants, the owners of the bed of a non-tidal river 
over which the public had by prescription acquired a 
right of free navigation, erected a bridge on piers> rest- 
ing on the bed of the river. The Courts below allowed 
an interlocutor ordaining that the piers should be re- 
moved. It was held by the House of Lords in appeal 
that the piers of the bridge complained of were no 
actual obstruction to the navigation of the river as pres- 
criptively enjoyed by the public. 

From these cases it would seem that the owner of 
the bed of a public navigable river may exeicise all the 
rights of property in the soil of the bed, provided that 
he does not in any way interfere with the rights of the 
public or of other riparian owners, Whethei such 
rights have been interfered with or not would be a 
question of fact to be determined with reference to the 
facts of each case (2). 

As to encroachments by consti uctiiig weirs and by 
putting up stakes, engines etc. for catching fish, 
it has been held in England that such encroachments 
which obstruct the whole or part of the navigation of 
a public navigable river are illegal and a nui-sance, unless 
a grant by the Crown before tlie reign of Edward 1 
can be established. Subsequent to the date of Magna 
Charta erections of weirs on the bed of a public navig- 
able river would be a public nuisance (3). The erection 
of weirs and any other structure for catching fi->h in 
private waters over which the public may have acquired 
the right of navigation, would also be suboidmate to 
such public rights, and any interference with them would 
be a nuisance and indictable (4). 

(1) zA. C. 839. 

(a) Reg V. Betts, 16 Q. E. 1022. 

(3) Hol/ora v. George, L. R. 3 Q. B. 639 : Law ofWatoiibj Coulson 
and Forbes p. 405 C3rd Edition.) 

(4) Law of Waters by Coulson & Forbes, pp. SiS-sao- 
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Next, turning to the Regulation it will be seen that 
the words of the Regulation are, '^Nothh/g in tMs 
Regulatioti shall be construe i to justify anv encroach- 
ments by individuiil s on the beds or channels of navigable 
rivers.” Now, as has been said befoie, the beds of 
navigable rivers are ordinarily the property of Govern- 
ment in this country ; (372-378 ante) and according to 
the provision of the Regulation, it may be taken that 
the bed of a public navigable river is, in some cases, the 
property of an individual (see pp. 379-386 ante). The 
above words of Section 5 would go to show that not- 
withstanding such provision of the ownership of the 
bed of a public navigable river by an individual, he 
shall not, by • reason of that provision, be entitled to 
make any encroachment upon such bed, although, it 
may be his own property. He is to enjoy such pro- 
perty subject to the public tights of navigation. In Sri- 
nath Roy v. Dinahandhu S'.n (i), their Lordships said : — 
"The flooded land-owner must submit to have his land 
traversed by the vessels of the public in the course of 
navigation and cannot in right of his ownership erect 
works on his flooded soil to the obstruction of navigation." 
This view apparently indicates that the Legislature by 
the operation of this section intended to lay down that 
so far as the question of navigation in navigable rivers 
is concerned, it is immaterial whether the bed be 
owned by the public or by an individual. The right 
of public navigation has been considered to be the 
supreme right to place all other considerations 
subordinate to it. This view obviously makes the iaw 
under the Regulation similar to that of England which 
has been discussed before. It would, therefore, follow 
that erections on the beds of navigable rivers which 
are considered illegal in England, would also be con- 
sidered unlawful in this country. 
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{I) I L, R. 43 Cal. 4S9 (526)? 18 Cal. W N. I712 (1237) 
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Encroachments on the beds of navi>>able rivers in 
this country as contemplated by Section 5 are public 
nuisances within the meaning of Section 268 of tlie 
Indian Penal Code (Act XLV of i86o'. In India, 
‘‘a person is guilty of a public nuisance, who does any 
act, or is guilty of an illegal omission, which causes 
any common injury, danger, or annoyance to the public 
or to the people in general who dwell or occupy pro- 
perty in the vicinity, or which must necessarily cause 
injury’, obstruction, danger or annoyance to persons 
who may have occasion to use any public 
right." 

“A common nuisance is not excused on the ground 
that it causes some convenience or advantage." [See also 
the General Clauses Act (No. X of 1897), Section 3(44)]. 

While discussing the meaning of the word en- 
croachment, it has been said that it is either a purpres- 
ture or public nuisance (see p. 687 antel^ The public nui- 
sances contemplated by section 5 are therefore evidently 
unauthorized erections of any structures that may 
be built on the beds of navigable rivers by the riparian 
owners, which they are not entitled to justify upon any 
provisions contained in the Regulation. It would 
would, therefore, seem to follow that in discussing what 
is an encroachment on the bed of a navigable river, it is 
only necessary to determine whether a particular case 
of such encroachment is a public nuisance or not, 
within the meaning of section 268 of the Indian 
Penal Code. * 

In the matter of the petition of Umesh Chandra Kar 
& another (i , the facts were shortly the following : — The 
accused were charged at the instance of a Sub-divi- 
sional officer (of District Burdwan) under Section 283 
of the Penal Code with ‘causing obstruction to the 
public by raising a bamboo stockade for the purpose of 


(1) I. L. R, 14 Cal. 656. 
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fishing across the whole breadth of the Bharu, a tidal 
navigable liver, close to the ferry at Mirzapur. It was 
proved at the trial before the Deputy Magistrate that 
the stockade reached across the liver from one bank to 
the other , that an opening four or five cubits wide near 
the northern bank of the river was made for the pas- 
sage of boats, but this passage was kept closed by 
bamboos, it being opened only when necessary to allow 
boats to pass tlirough, and that only at the convenience 
of the people using stockade ; that a light was placed 
on the stockade at night ; that the stockade had never 
been used in former years , and that although the passage 
was large enough for din^Jiiiss to pass freely, yet a larger 
cargo boat could only do so witli great difficulty, and 
several Afanjlus were called who proved that their boats 
had been prevented from passing freely over all parts of 
the river at the point. Upon these facts, the Deputy Mag- 
istrate held that the acCused had by placing this stockade 
across the river caused an obstruction and thereby com- 
mitted an offence under section 283 of the Indian Penal 
Code. The matter came up before the High Court of 
Calcutta in its Revisional Jurisdiction and ultimately 
while discharging the rule, Petheram C. J. said ; — 

"The first question, and in fact the only question is, 
whether this is a public nuisance under Sec. 268 of the 
Indian Penal Code. I do not think there can be the 
slightest doubt about it myself, because this being a 
navigable river, the public have a right to navigate over 
the whole place, and any one who interferes with the 
free navigation of it without any right to do so commits 
a public nuisance. It is admitted that this obstruction 
extends over the whole width of the river with the ex- 
ception of a small outlet, through which boats can pass 
by using considerable precaution. Under these circums- 
tances I do not feel any doubt that this is a public 
nuisance.” 
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The above decision was distingviished and commented 
upon, in the case of Jtigal Das Dalai v Qiieai-Einpicss 
(i), where the petitioners were convicted under Secs, 283 
and 290 of the Indian Penal Code for causing obstruc- 
tion in a navigable river by putting up ja^s constructed 
of trees and dams. Upon an application for levision, 
the conviction was quashed by the High Court. 

It has been held in that case (per Prinsep and 
Ameer Ali, JJ.) that, the mere fact of an encroachment 
on a tidal navigable river does not necessarily amount 
to a public nuisance so as to render a person causing 
such encroachmertt liable to punishment under section 
290 of the Indian Penal Code, but there- must be 
evidence that such encroachment ca. sed one of the 
results specified in section 268, and ti.at the rule laid- 
down in the matter of the petition of Dniesh Chandra 
Kar ( 1 . L. R. 14 Cal. 656) to thg ef'ect that any en- 
croachment, however slight, on tidal navigable rivers 
constitutes an offence under section 290 is too widely 
stated. Each case should be determined on its own 
merits and a decision arrived at, as to whether the 
encroachment has caused an obstruction or not. 

In this case there was evidence to show that the 
jag was about 45 cubits long and 20 cubits broad and 
that it was erected on the silted side of the river where 
it was about 300 hats broad and therefore it did not 
obstruct the ordinary navigation of the river. Upon 
these facts, it was held that there was no evidence to 
show that the accused had caused any danger, obstruc- 
tion, or injury to any person in any public waj' or line 
of navigation, and the conviction under section 283 
could not be sustained, and it was further lield that 
the accused could not be convicted under section 290, 
as there was no evidence of any obstruction to the 
ordinary navigation of the river. 


(i) I. L. B. 20 Cal. 665. 
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From the abovo decision of the Calcutta High Court, 
in Jugal Dass Dalai's case it would seem to follow that 
all encroachments upon the beds of navigable 
rivers are not nuisances, and such encroachments in 
order to be indictable must come within the four cor- 
ners of section 268 of the Indian Penal Code. If 
evidence adduced in any case fail to bring the erection, 
complained of within the definition of a public 
nuisance, or under the provisions of section 283 of 
that code, they v\ould not be held illegal. In this 
'respect, the law in India differs from the law of England 
where all erections in public navigable rivers are illegal 
per se. (See pp. 687-688 ante). The distinction between 
the laws of England and India on this point may be 
further supported by what follows by implication from 
the words of section 283 of the Indian Penal Code. 
The section runs thus ; — “ Whoever, by doing any act, 
or by omitting to take order with any property in 
his possession or under his charge, causes danger, 
obstruction, or injury to any person in any public way 
or public line of navigation etc. etc.” The words 
"public Hue of navigation' in the above section would 
seem to indicate that the obstruction to a person in 
navigable rivers should be caused in that part of the 
navigable river which Is generally used by the public 
for the purposes of navigation. But, according to the 
law of England, it is no answer for a person to say 
that the part which has been encroached upon by him by 
causing any erection is not generally used by the public 
for navigation (see A.-G v. Tei-ry, l. r. g ch. 423 per 
Mellish, L. J ). Another point of distinction is also 
noticeable. In England, an encroachment on the 
bed of a navigable river, owned by the public is illegal 
per se, whereas encroachment on such a bed owned 
by a liparian owner is to be established illegal by 
pioving that such encroachment has interfered with 
47 
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the public or private right. But, inthis country, it would 
seem, that the ownership of the bed of a public 
navigable river by an individual would not make any 
difference in the application of the law, as the words 
of section $ of the Regulation clearly indicate (see p, 
691 ante). 

Beds or Channels of navigable rivers Dis- 
putes may sometimes arise as to the question whether the 
encroachment complained of is on the bed or channel, 
or upon the bank of a navigable river. If it lies upon 
the bank, it may not be a public nuisance. To deter- 
mine the point it would be necessary to refer to what 
is meant by the bed or bank of a river, which was 
has been discussed before (see pp. 19 & 41 ante). 

**Or to prevent Zillah Magistrate or any other 
officers of Government, who may be duly 
empowered for that purpose, from removing 
ohstaoles which appear to interfere with the 
safe and customary navigation of such 
rivers” : — 

This section, as said before, has been enacted to 
prevent the riparian owners from using the adjoining 
beds of public navigable rivers in a way which may 
interfere with the public rights in such rivers. In 
construing the part of the section, quoted above, the 
beginning words of the section. — " Nothing in this 
Regulation shall be construed” should be read before 
that portion. Now, one of the provisions made by 
the Regulation declares that if the channel between 
the riparian bank and an island in a public navigable 
river become fordable at any season of the year, the 
island shall be considered an accession to the riparian 
bank, (see Part II, Class III, Section 4) The pro- 
vision thus made by the Regulation would not entitle 
a riparian owner to exercise such acts of posses- 
sion in the channel intervening as might interfere 
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with safe and customary navigation over it. This is 
apparently the significance of the words : — “Nothing in 
the Regulation shall be construed” (to prevent Zillah 
Magistrate or any other officer, etc. ete.) 

As regards obstacles in public navigable rivers, where 
no question of private ownership may be raised, it may 
be treated as an obstruction on the public high way. In 
England, it is a public nuisance and it can not be abated 
by a private individual except in a peaceable manner 
or except when he suffers a special injury beyond that 
what is suffered by the rest of the public (i) In the 
case of Tfui Mayor of Colchester v. Brooke (2), it has been 
held, that if the oyster beds are placed in the channel of 
a public navigable river so as to create a public nuisance, 
a person navigating is not justified in damaging such 
property by running his vessel against it, if he has room 
to pass without so doing ; for an individual can not abate 
a nuisance if he is not otherwise injured by it than as one 
of the public. In the case of Dimes v. Petley (3), where 
the vessel of the defendant struck and tore away the 
jetty of the plaintiff which projected into the river with- 
in the flow of the tide, it was held that the defendant 
was not justified in running his vessel against the wharf 
of the plaintiff and that a private individual could 
not justify damaging the property of another on the 
ground that it was a nuisance to the public right unless 
it had done him a special injury. 

But if the obstruction is caused to a private right or 
right of property, in a navigable river, such as the 
right of access to a wharf or the bank from the naviga* 
able rivers, an action will be maintainable without proof 
of special damage. 


(i ) Benjamin v. S(oi r, L. K. 9 C. P. 400 ; Winterbolham v. Beriy, 
li, K. 2 Kx. 316. 

(2) 7 Q. li. 339, 

(3) >S Q- *83. 


Removal of 
obstructions 
to Rsvigatioiif 
English law. 


Public 

nuisances can 
not be abatcj 
by a private 
individual. 



6gS REMOVAL OF ORSTACLES TO NAVIGATION. [s. 5. 


W hen a 

pri wtc 

proprietor 

can remove 

obstruction 

by ii suit for 

injunction 

without 

proving 

special 

damage. 


In the case of Lyon v. Fishmongn^ s Co. (i), the 
plaintiff appellant, who had his wharf on the 
Thames bounded by the river on the south, and by a 
creek of the river on the west, and had, also from time 
immemorial a light of access to his wharf both from 
the main river and the creek, instituted the suit toi 
restraining the defendant respondent from constructing 
an embankment which had the effect of obstructing the 
appellant’s right of access. Malins, V.C., granted the in- 
junction pra3’ed for, but Lord Justice leversecl the decree. 
On appeal, the House of Lords reversed the judgment of 
the Lord Justice and confirmed the decree of Malins, V. 
C., and in that case Lord Cairns, L.C., regarding the ques- 
tion of obstruction said ; — “Unquestionably the owner 
of a wharf on the river bank has, like every other subject 
of the realm, the right of navigating the river as one of 
the public. This, however, is not a right coming to him 
qua owner or occupier of any lands in the banks, nor is 
it a right which, per se, he enjoys in a manner different 
from any other member of the public. But when this 
right of navigation is connected with an exclusive access 
to and from a particular wharf, it assumes a very 
different character. It ceases to be a right held in com- 
mon with the rest of the public, or other members of the 
public who have no access to or from the river at the 
particular place ; and it becomes a form of enjoyment of 
the land ; and of the river in connection with the land, 
the disturbance of which may be vindicated in damages 
by an action, or restrained by an injunction.” In the 
case of Rose v. Groves (2), the plaintiff, a riparian owner 
who had a public house on the Thames, complained that 
the access to and from the river was obstructed by the 
defendant wrongfully and maliciously placing and keep* 
ing timber in the river, so as to drift opposite the 


(1) I A. C. 662 (671). 

(2) 5 hi. & G, 613. 
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plaintiff's houie. In this case it was held that as this 
was an injuiy to private right, proof of special damage 
was unnecessary to support the action. 

It follows from the decision in the above case of Lyon 
Fishmonger s Co., (i) that an obstruction to a private 
right in a navigable river may be removed by injunc- 
tion at the suit of an individual whose right is inter- 
fered with, without proof of any special damage to such 
private individual. 

In cases of obstructions to navigation which are 
public nuisances, any member of the public who is 
specially injured may institute a suit for removal of the 
obstacles by injunction with proof of special damages. 
In the case of Original Harthfiool Colliers Co., v Gibb (2), 
each of the parties, the plaintiff and defendant, had a 
wharf abutting on the river Thames. Vessels brought 
by the plaintiffs for unloading coals used to overlap the 
wharf of the defendant. The defendant with a view 
to prevent the access of such vessels attached a large 
wooden obstruction by iron chains to the extremity of 
his wharf, which used to float in the river and was thus 
a public nuisance. Jessel, M, R.. held that special injury 
to the plaintiff was apparent and in that view he granted 
a perpetual injunction. 

An obstruction to navigation which is a public nui- 
sance may be removed by imiictinetU or iu/onnation in 
the name of the Attorney-General, Any peison may put 
the Criminal Law in motion against an alleged offender, 
and may therefore apply for an indictment against those 
whom he charges with causing a nuisance. In the case 
of most nuisances, the proceedings are instituted under 
the common law, and not regulated by statute. The 
informer may in such cases prefer his bill direct to the 
Grand Jury at Assizes or Quarter Sessions, without any 
preliminary proceedings before Justices, and without 
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Ct) i A. C. 063. 


(a) 5 Cb. D. 713. 
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any leave from the presiding Judge. He is, however 
liable for all costs if he proceeds in this way. If there 
is a conviction the Court may impose such fine as it 
deems suitable and may, also as part of its judgment, 
order the nuisance to be abated (i). 

An informatiott by the Attorney-General may be in- 
stituted by him of his own motion, but more usually 
it is initiated by some person aggrieved , who, as 
relator, asks for the sanction of the Attorney-General 
(a). If the Attorney-General is simply proceeding on 
behalf of the public, the result of a successful informa- 
tion is an injunction to restrain the continuance of the 
nuisance (3). In cases of failure he becomes respon- 
sible for costs (4). If the Attorney-General proceeds 
at the relation of a private person or a corporation, he 
takes the proceeding as representing the Crown, and the 
Crown through the Attorney-General is really a party 
to the litigation. But in such cases the relator would 
be responsible for costs (5). It is open to the relator to 
join the claim for damages with the claim for injunction 
by the Attorney-General, and an action commenced by 
'an individual on his own behalf may by amendment be 
turned into an action and information in which the two 
claims are joined (6^. A relator need not have any 
personal interest in the matter except as one of the 
public : he need not in fact, be himself damaged 
at all (4). 

In India, the remedies prescribed by the law for re- 
moval of obstructions appear to be similar to those 
provided by the Law of England. In this country, 
also, no civil suit is maintainable in respect of a public 

(1) Law of Water!), by Coulson and Forbes, pp. 7ll-7ia. 

(2) R, S. C. O. 16, Rale 20. 

(3) A. G, V. Shretasittry Budge Co. (1882) 21 Ch. D. 752. 

(4) A. G. V. Logan (t89i) 2 Q. B. 100 (roj). 

(5) Ibid, p. ro6. 

(6) Caldwell v. Pagliam Harbour k. Co. (1876) 2 Ch. D. 221. 
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nuisance at the instance of an individual, who suffers 
no special damage in excess of what is suffered by all 
the members of the public. The law on this point is 
apparently borrowed from the law of England and there 
is an unanimity of opinion in this respect among all 
the High Courts of India. See Bhugeerut/t v. Chundee 
Chum CO I f-uck/iee v. C/iunder Kant ( 2 ), Mahomed 
Alam V. Dilbar Khan (l) ; Satku v. Ibrahim Aga f4_), 
Kazi Sujaudin v. Madhabdns fj), Karim Baksh v. 
Bud/ta (6 ) , Ramphal Rat v. Raghunandau ( j ) ; and 
Adamson v. Arttmugam (A). 

The Indian Penal Code (Act XLV of i860), by 
section 283 and 290, having declared, that all obstruc- 
tions to public navigation are public nuisances and they 
are thus offences punishable under that Act, it would 
seem clear that a criminal case may be instituted by 
any member of the public by preferring a complaint to 
a proper Magistrate against a person who by doing any 
act or by omitting to take order with any property in 
his possession or under his charge causes obstruction 
to navigation. 

Every District. Magistrate or Sub-divisional Magis- 
trate or any other Magistrate of the first class, 
empowered on this behalf by the Local Government 
on receiving police report or other information may 
initiate proceedings under Chapter X (Public-Nuisances) 
of the Code of Criminal Procedure (Act V of 1898) 
for removal of unlawful obstructions or nuisances from 
any river or channel which is or may be lawfully used 
by the public. 

Now, before the above provisions of the Criminal, 
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Cl) 23 Suth. W. R. 462. < 3 ) i4Suth. W, R. 173. 

(3i 5 Cal. W. N. 285 (4) I L R. z Bom. 457- 

(5) I. L, K. 18 Bom. 693 (6) I. L. K. i All, 249, 

(7) I. L. R. 10 All. 49S, 

( ) I. I.*. R. 9 Mad. 463. 
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. Law can be applied to any acts or omissions of 
riparian proprietor which may amount to an obstruct! '!^ 
to navigation, it would be necessary to inquire whether 
the acts or omissions mentioned in these provisions ex- 
clude acts or omissions which the riparian proprietors 
are entitled to do or abstain from doing in lawful exer- 
cise of their rights ; in other words, would it be within 
the competence of the Criminal Court, to interfere, if 
the lawful exercise of the rights of the riparian owners 
amount to an obstacle to navigation ? The words “No- 
thing in the Regulation shall be construed’’ “to prevent 
Zillah Magistrate &c. &c.” used in Sec. 5, of Regula- 
tion XI vj* 1825 may seem to support an answer in the 
affirmative ; because those words only confer rights to 
alluvial accretions, contiguous accesiioii, and churs 
upon the riparian proprietors by the provisions of 
the Regulation, and do not authorize them to make an 
encroachment on the beds (as stated at p. 691 ante') or 
to create obstructions to navigation (as discussed at p. 
696 ante) which District Magistrates or other Magis- 
trates will not be able to remove. In fact, the words of 
Section 5 seem to show that this section has been 
enacted only to declare that the provisions contained in 
the Regulation shall not stand in the wav of tlie ap- 
plication of the Criminal Law of this countiy to 
ofTences, relating to obstructions to navigation whether 
by encroachment on the bed or by any other means. 
However, the words “Nothing in the Regulation shall 
be construed” & &, would not be an insurmountable 
bar, as other rights possessed by the riparian proprietors 
in respect of the riparian banks have not been discussed 
by the Regulation, nor have they been expiessly given 
to such proprietors by it. Those rights ma)’, therefore, 
resist the application of the Criminal Law 

It is a well-known general principle of law that there 
can be no criminal offence if a man acts in lawful exer- 
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cise of private riglits. In the case of Jugal Das Dalai v. 
Queen-Empress (i), the Calcutta High Court observed : — 
“We may observe that there are circumstances well- 
known to us in connection with large navigable Indian 
, rivers which would render it desirable, if not absolutely 
necessary, to permit some encroachment from the banks 
for the protection of the property of private parties, 
such as the erection of spurs to prevent diluvion.” A 
riparian owner on the bank of a navigable river, the bed 
j of which is owned by him, may put up stakes on the 
1 bed adjoining the bank to protect his bank from dilu- 
viation or erosion of the river, and such .stakes may in- 
terfere with the public navigation in a technical sense ; 
yet such riparian owner would not be guilty of an in- 
dictable offence. The second paragraph of section 133 
of the Code of Criminal Procedure says that the . obs- 
tructions in a river or channel to be dealt with by the 
provisions of that section should be “unlawful.” Erec- 
tions of stakes on the bed of a navigable river to protect 
the riparian bank by the owner of the bed are an act in 
lawful exercise of the ownership of the bed (2), so there 
is nothing "unlawful,” to attract the operation of that 
section. If sufficient room is left for navigation, it would 
be a question of fact whether it is an obstruction in the 
“public line of navigation” as referred to in Sec. 283 
of the Indian Penal Code. This will apparently give 
rise to complicated que.stions of civil rights. The public 
rfght of navigation over private rivers may be acquired 
by immemorial user or piescription ; in such cases it is 
open to the owner of the bed to insist upon the public to 
fvllow the line over which light has been acquired (3). If 
the public right of navigation in such a river is a condi- 
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(1) I. L. U. 20 Cal. 665^009). 

(2) Doi clem Seebkrula v. TU*. India Company^ 6 Moo. 

I. A. 267. 

(3) L.iw 1)1 Writers by Coulson ami Forlics, p, 515 (ird Edition.) 
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tion, of the grant of the ownership of the riverbed, 
then, questions might arise whether that condition is 
satisfied by leaving sufficient room for public navigation. 
Questions like the above would therefore involve 
b ottafide of title, which would oust the jurisdiction 

of the Criminal Court. The law that should be followed 
in such cases is similar to what has been adopted in cases 
of civil disputes raised in the course of the proceedings 
under section 133 of Cr. P. Code in respect of an 
obstruction to a public high way, (i). In this connection, 
reference may, also, be made to the cases of land gained 
from a public river by aitihcial means. In these cases, 
also, no question of public nuisances may arise, when 
the artificial means are adopted in lawful exercise of the 
rights of a riparian pioprietor (see /Mluvioii, Natural and 
Artificial, pp. 105-112 See also In rc Maharana 

Shri Jaswatsangji 2) ; Za^cr Nnv.<ab v, Emperor (3) ; 
Murad v. Emperor (4) ; and Bttdha v. PTohan Lai (5). 

A riparian owner, who suffers a special damage in 
excess of what is suffered by the public generally by 
reason of an obstruction to public navigation, may 
institute a suit for removal of such obstiuction by 
injunction under the provisions of .Act No i of 1877 
although an order may have been made by the 
Magistrate under the piovision of the Criminal 
Law ; Ckuni L<dl v. Ram Kishen f6). Such a suit by 
him will not be maintainable, without pi oof of any 
special damage (see pp. 700-701 ante). But if the suit be 
instituted by two or more persons after having obtained 
the consent in writing of the Advocate Gener.d, special 
damage need not be pioved. The law on this point in 

(i) Queen-Empress v. Bissessnr Sanu, I L. U. 17 Cal. 562 ; 
Dularmn Deb v, Bazsimab C/iaran, 10 Cal. W. N. S45 : JViaiam ilaudal 
V. Gossain Das, 14 Cal. W. N. 544. 

(3) I. L. R. 32 Bum. 988. (3) I. L. R. 32 Cal. 930. 

(4) 1903 PunJ. Rec. 2. (5) 16 Iml. Cases 162. 

(6j I. L. R. 15 Cal. 460. 



S. s.] CUbTOWARY NAVIGATION. Jro5 

India seems to be similar to that of England. In 
India also a suit for removal of a public nuisance, such 
as an obstruction to public navigation, may be instituted 
by private persons though no special damage has been 
caused, under the provisions of Sec. 91 of the Code of 
Civil Procedure (Act V of 1908), as in England. The Ad- 
vocate General, in this country, also, like the Attorney- 
General in England, may institute such a suit of his 
own motion ; but, in England, as stated before (see 
p. 700 ante), persons who have suffered special damage 
from a public nuisance may join the Attorney-General as 
co-p’ain tiffs in a suit brought by him at their relation, 

' and the Attorney-General may claim injunction and 
the persons specially damnified may claim damages : 
Attorney-Ge 7 icral v. Logan (i . Section gi of the Code 
of Civil Procedure appears to support such a procedure 
in India. With regard to the reaponsJWJt}' of the costs 
in the suits of the above description, the rule adopted in 
England would be applicable to India. 

"Customary Navig’ation”: — Having regard to the 
fact that the words “custom” and “usage” have been used 
in this Regulation frequently, in the sense of a common 
course of conduct which has been adopted in practice 
by the people of a particular locality repeatedly for a 
long time, it would be reasonable to hold that customary 
navigation in Sec, 5, means the right to navigation 
which has been acquired over a particular river by cus- 
tom or immemorial user (see p. 204 ante). This inter- 
pretation would evidently refer to the public right of 
navigation over private rivers. In large public navigable 
rivers in this country which are navigable by all His 
Majesty’s subjects, in ail their parts, no question of 
any customary navigation can possibly arise, as no body 
could ever possibly think of establishing the public 
right of navigation in rivers, like Ganges and Meghna 

(I) (1891) z Q. B. 100. 
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in Bengal, bj’ custom and immemorial usage. Such 
rivers are public property and the ownership of them is 
vested in the Government representing the Crown in 
this country. If the public right of navigation over I 
private rivers acquired by custom, is meant by the ex- 
pression “customary navigation,” then, the owners of the 
beds of such rivers will have a right to insist upon the 
public to navigate over the patticular portion of the 
river along which the public have been accustomed to 
pass and repass, as in the case of a right acquiied by, 
immemorial user or prescription (see p. 703 ante]. 
This view may account for the expression “ public Ime 
of navigatioff used in Section 283 of the Indian Penal 
Code. The expression “customary navigation” may also 
refer to the means of conveyance by which, the people 
are accustomed to carry on navigation in such rivers, 
If the river be so small as to be capable of being navi- 
gated only by boats, and if by boats alone the people are 
in the habit of carrju'ng on navigation in such a river, 
then, “customary navigation” in such a river would mean 
the right of navigation presciiptively enjoyed in vessels 
of that kind, so that if the riparian owners of the banks 
erect a bridge over such a river allowing passage for 
boats to pass and repass, such an erection would not be 
considered an obstacle to navigation within the meaning 
of Sec. 5 of Regulation XI of 1825, in view of the 
fact that it might obstruct the passage of a streamer (i). 
When public Justification of obstructions to navigation 
good defence Next, it becomes necessary to discuss the circumstances 
obrtiMhoa'^to which actual obstructions to navigation may be 

navigation- justified. It has been said that, in England, the deter- 
mination of the question whethei an obstruction is a 
nuisance or not, will depend upon the decision of the 
point whether it produces public benefit or not ; not 
giving the term “public benefit” too extended a sense 


(i) See Otr Ewing v. Coljuhoitn, % A. C, 839 . 
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but applying to the public frequenting the place where 
the obstruction has been caused. 

In the case of Attoruej'-General v. Tet-ry (i), Jessel,- 
M. R; after referring to the contrary views expressed 
in JS. V. Russell (2) and Rexv. IVani (3), made the follow- 
ing observations legarding the term “public benefit” 
which would be a good defence to actions arising out of 
obstructions to navigation, whether civil or criminal : — 
“Then, it may be asked, what is a public benefit in my 
view ? I say it is a benefit of a similar nature, showing 
that on the balance of convenience and inconvenience 
the public at that place not only lose nothing, but gain 
something by the erection. "1 here are two cases in the 
books which will illustrate ni^' meaning, and, I think 
fairly show what soit of public benefit it is. The first 
is this. In the case of a tidal harbour of irregular 
shape, it may be desirable to straighten the sides, the 
result of which would be, of course, in the parts, where 
you take away the water-way, to diminish the area 
usable for navigation ; in those parts where you add to 
the water-way you would increase the area. If, in the 
course of this straightening, the whole of the harbour 
is made larger and commodious, then, I think, the public 
^-^benefit gained at the particular point where the navi- 
gable water is narrow overbalances the public injury, 
and, in that sense, the improvement of the harbour 
would not be a nuisance : and that is what I understand 
Lord Hale intends to say in the passage which has been 
referred to. Another case is this, which also appears in 
reported cases : Suppose you have a navigable river, and 
it is necessary to cross it by a biidge, and the river is 
too wide to allow of a bridge of a single span, you must 
then put one or more piers into the middle of the river, 

(1) L.. R. 9 Ch. 423 : 30 L. T. 215. 

(2) 6 B & C 566 ; 30 R. R 432. 

(3) 4 A & E. 3S4 (404) : 43 R. K. 364. 
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and, of course according to the extent you introduce 
bridge piers or bridge arches into a navigable river, you 
to some extent diminish the water-way, and to some 
extent, perhaps to a more or less material extent, obs- 
truct the navigation. But it is for the public benefit at 
that spot that a public road should be carried over the 
river by the bridge, and that benefit may so far exceed 
the trifling injury if injury it be, to the navigation, that 
on the whole, a Court of Justice may fairly come to the 
.conclusion that a public benefit of a much greater amount 
has been conferred on the public than the trifling injury 
occasioned by the insertion of the piers ii’io the bed of 
the river. In that case, also, it would be a public benefit 
that would counterbalance the public injury. 1 give 
those as illustrations, but I think it must be confined, 
as put by Sir William Follett in his argument, to cases 
of public benefit, and not used in too extended a sense." 

Thus, it would appear that the public benefit would 
be a good defence, when the benefit conferred upon 
the public by the obstruction complained of counter- 
balances the public injury. 

Where the obstruction of the public right of naviga- 
tion is authorized by statute, no action will lie for 
damages caused by the due execution of the works 
authorized by the statute ; but if the persons so autho- 
rized exceed their powers or are guilty of negligence 
in carrying out their works, they will be responsible for 
damage so occasioned (i). 

In India, so far as criminal cases are concerned, it 
would depend upon the construction of section 268 of 
the Indian Penal Code, specially of the last portion of 
that section which runs thus "A common nuisance is 
not excused on the ground that it causes some con- 
venience or advantage.” Referring to that passage in 

(i) Craciue/lv, Thetferd, L.Jt. 4 C. P. 6291 Law of Waters by 
Coulsonand Forbesy p 510. 
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Sec. 26S of the Indian Penal Code, Mayne in his com- 
mentarie.s on the Criminal Law of India says ; — “Nor is 
it any answer that the injury to the public is more than ‘ 
counterbalanced by the benefits resulting from the act 
or omission complained of to the general community or 
to the locality itself (i\” The opinion expressed by the 
learned commentator is apparently based upon the 
the decision in V. lVard(2), where Lord Denman, 
differing from the law laid down by Bayley, J. in Rex 
V. Russei (i), has held that it is no defence to an in- 
dictment for obstructing a navigable river that though 
the work be in some degree a hindrance to navigation, it 
is advantageous in a greater degiee. It appears fiom the 
view expressed by Sir. G. Jessel (see pp. 707-708 rtwfe) 
that the law laid down by Lord Denman has under- 
gone a change and it would seem to be the accepted 
view now in England that if the public benefit arising 
from an obstruction to navigation counterbalances the 
injury, the obstruction would not be indictable. There ' 
does not appear to be any intelligible reason why the 
same view will not be followed in India. 

“Or which shall, in any respect, obstruct the 
the passage of boats by tracking on the banks 
of such rivers or otherwise” : — 

The plain meaning of the above portion of section 5 
seems to be this that nothing in this Regulation shall be 
construed to prevent Zillah Magistrate or any other Right of 
officers of Government who maj' be duly empowered thr'^teof 
fisr that purpose from removing obstacles which shall 
ip any respects obstruct the passage of boats by towing 
on the banks of such rivers, or otherwise. -Any obs- 
truction that may be caused by the riparian owner to 
of passage over the banks of a navigable river 

(y) Criminal Law of India, IL Majne, Part II, Chapter VIII, 

S 390* Edition^ 

(2) 4 A A: r 3S4 : 43 R. R, 364- 
(0 6 B A. C t;o6 : 10 R. R. 4 ^ 2 . 
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for the purpose of towing ves.sels, may be removed by a 
Magistrate duly authorized on this behalf. By this pro- 
vision, the Regulation evidently means to declare that 
the public will have the right of towage on the banks 
,of a navigable river, an obstruction to which will be 
removed by a Magistrate acting under the provisions, 
of Chapter X of the Code of Criminal Procedure (Act V 
of 1898). This provision obviously curtails the right 
of ownership of the banks of a navigabie river and 
imposes a criminal liability for causing obstiuction to 
the towing path along the banks. To appreciate this 
position it would be necessary to discuss the following 
topics : — 

Ownership of the banks of navigable 
rivers While dealing with the various difinitions of 
the word bank (see pp. St'S4 ownership of 

the banks of non-navigal le rivers has been discussed, 
but the question relating to the property in the banks 
of navigable rivers has been left undetermined. In 
that part where the topic of Dereliction under the 
Roman Law has been dealt with (144-148 ante) it had 
been said that Roman Jurists recognized the public 
right of use of the river flowing over a bed belonging 
to the owners of the adjoining banks and that accoid- 
ing to that law there was always a presumption of 
ownership of the bed in favour of the lipaiian owners. 
In like manner, the owneiship of the banks under the 
Roman Law was presumed to be in the owners of the 
adjoining lands, subject to the public use of navigation 
(i). This view will be apparent from the law laid down 
in the Institutes of Justinian ; — 

“ By the Law of Nations, the use of the banks of a 
river is public, just as is that of the river itself. Thus 
every one has* a right to bring his vessel to the bank 
to tie ropes to the trees that grow there, or to place 


(I) A Suinmary nf ihe Roman Civil Law hy Colquliouii, § 924, Vol. II. 
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an7 portion of his cargo on it, just as much as he has 
right to navigate the river itself. But still, the property 
of the banks is \ested in those who are proprietors of 
the land which adjoin, for which reason, the trees which 
grow upon them belong to those proprietors,” (i). 

According to the law of England, the banks of 
fiavigable rivers are not pub/ici futis but remain private 
property. (2) 

The law in America seems to be different in differ- 
ent States. In some States the banks of a navigable 
jriver are regarded as private property subject to the 
exclusive appropriation of the owner, and in others, 
the banks of a navigable river are regarded as public 
high ways although owned bj' private individuals.(3) 

In this country the ownership of the banks of 
navigable rivers is generally vested in private individuals, 
as was held by Sir Richatd Couch, in the case of 
Roop Latt Dass v. TJu Chait man of the Municipal Cotn- 
mitte of Dacca (4), where the learned Chief Justice said 
thus: — ' The doctiine upon which the Appellate Court 
has decided the case that the bank of a river is public 
property and that a private individual can not have 
■a right in it is not the law. The bank of a river may 
be and constantly is private property.” 

In this connection a distinctive feature of the law of 
England relating to the "Foreshore" is to be noticed 
particularly. Accoiding to the English Law, three 
things aie to be considered distinctly in a tidal navi- 
gable river, namely, the bank, foreshore and bed. The 
definitions and limits of them have been di.scussed 
before (see pp. 43, 50, 56 and 89 ante). The law relat- 
ing to the property in the beds of rivers has been 

♦ 

(i) The Institutes of Justinian, Book II, Title I, sec IV, by William 
Graphel p. 51, 

(a) Law of Walets by Coulson and Forbes, p* 49.5* 

(3) Law of Watercourses by Angell § 553* f4) 2® Suth. W. R. 276. 
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for the purpose of towing vessels, may be removed by a 
Magistrate duly authorized on this behalf. By this pro- 
vision, the Regulation evidently means to declare that 
the public will have the right of towage on the banks 
, of a navigable river, an obstruction to which will be 
removed by a Magistrate acting under the provisions, 
of Chapter X of the Code of Criminal Procedure (Act V 
of 1898). This provision obviously curtails the right 
■of ownership of the banks of a navigable river and 
imposes a criminal liability for causing obstruction to 
the towing path along the banks. To appreciate this 
position it would be necessary to discuss the following 
topics : — 

Ownership of the banks of navigable 
rivers While dealing with the vaiious difinitions of 
the word bank f ee pp. 51-54 a)i*e\ the ownership of 
the banks of non-iiavigal le rivers has been discussed, 
but the question relating to the property in the banks 
of navigable rivers has been left undetei mined. In 
that part where the topic of Deieliction under the 
Roman Law has been dealt with C144-14.S nnte) it had 
been said that Roman Jurists lecognized the public 
right of use of the river flowing over a bed belonging 
to the owners of the adjoining banks and that accord- 
ing to that law there was always a piesumption of 
ownership of the bed in favour of the liparian owners. 
In like manner, the owneiship of the banks under the 
Roman Law was presumed to be in the owners of the 
adjoining lands, subject to the public use of navigation 
fij. This view will be apparent from the law laid down 
in the Institutes of Justinian : — 

“ By the Law of Nations, the use of the banks of a 
river is public, just as is that of the river itself. Thus 
every one has "a right to bring his vessel to the bank 
to tie ropes to the trees that grow there, or to place 


(i) A Summary of the Roman Civil Law by Colquhoun, § 924, Vol. 11 
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an}^ portion of his cargo on it, just as much as he has 
right to navigate the river itself. But still, the property 
of the banks is vested in those who are proprietors of 
the land which adjoin, for which reason, the trees which 
grow upon them belong to those proprietors.” (i). 

According to the law of England, the banks of 
fiavigable rivers are not pub/ici juris but remain private 
property. (2) 

The law in America seems to be different in differ- 
ent States. In some States the banks of a navigable 
jriver are regarded as private property subject to the 
exclusive appropriation of the owner, and in others, 
the banks of a navigable river are regarded as public 
high ways although owned by private individuals.(3) 

In this country the ownership of the banks of 
navigable rivers is generally vested in private individuals, 
as was held by Sir Richaid Couch, in the case of 
Ro(^ LaU Dass v. Tlte Chairman of the Municipal Com- 
utitte of Dacca (4), where the learned Chief Justice said 
thus ; — ' The doctrine upon which the Appellate Court 
has decided the case that the bank of a river is public 
property and that a private individual can not have 
a right in it is not the law. The bank of a river may 
be and constantly is private property.” 

In this connection a distinctive feature of the law of 
England relating to the “Foreshore'' is to be noticed 
particularly. Accoiding to the English Law, three 
things are to be considered distinctly in a tidal navi- 
gable river, namely, the bank, foreshore and bed. The 
definitions and limits of them have been discussed 
before (see pp. 43, 50, 56 and 89 ante). The law relat- 
ing to the property in the beds of rivers has been 

« 

(1) The Institutes of Justinian, Book II, Title I| sec. I\, by WilHam 
Graphel p. 51, 

( 3 ) Law of Waiers by Coulson anti Forbes, p# 495* 

(3) Law of Watercourse*! 1>3’ Angell § 553* (4) Suth. W. R. 276. 
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dealt with already with reference to the ownership of 
islands in public navigable rivers (see pp. 367-368 ante). 
As to the ownership of the “fori’shotv" reference may 
be made to the discussion relating to the owneiship of 
the sea-shore dealt with before (see pp. 56 & 57 ante). 
It has been stated there, that the shore of the sea 
between the high ard low water mark belongs to the 
Crown and the principle which gives the shoie to the 
Crown has also been discussed. The shore may form 
a parcel of the adjoining manor and may so pass by 
grant from the Crown to a subject. According to the 
law of England, no distintion appears to have been 
made as to the ownership between the shore of the sea 
and of a tidal river (1). The shore of a tidal river will 
evidently be the foreshore., that is, the space between 
the high and low water mark, the ownership of which 
is vested in the Crown. It may belong to 
a subject by ancient grant or charter fiom the Crown 
or by prescription. This ownership of the Ciown is for 
the benefit of the subject and can not be used in awaj 
as to derogate from or interfere w ith the public right 
of navigation and fishery (2). A grant of land by the 
Crown on the banks of a tidal navigable river will prima 
facie be bound by the line of high water mark, but by 
evidence it might be shown to include the fore- shore as 
well (31. But a grant of land on the banks of non- 
tidal navigable rivers which aie called private rivers 
will be presumed to have intended to pass the bed of 
the river usque ad medium filum, in the absence of any 
evidence to the contrary (4). 

Next, as to the ownership of the banks of a tidal 
navigable river, which mean the land above the line 


(i) Duke of Bridgwater v. Bootletum-Ltna.i e. I. R. 2 Q. B 4 ; 
Bhttndell v. Catleiall, 5 B. S. AIJ. 268 ; Law of Waters In Coulson .md 
Forbes, p. 97. 

(a) Law of Waters by Coolson and Foibes, p. 23. 

(3) /i«f, p. 97-9S. (4) 117-1 19' 
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of high walej mark, it seems to bo established in Eng- 
land that such banks belong to adjoining owners and 
noi publici juris (i) as said before. 

Now, a question arises, whether the grant of land 
bounded by a public navigable river in this country is to 
be construed in the light of the presumption of the 
English law, namel)’, that such grant shall be presumed 
not to have included the forcsjiotc, in the absence of 
any evidence to the contrary. It would seem, at the 
outset, reasonable to hold that presumption of the 
English law, \\ hich is founded upon the peculiar state of 
things which prevailed in England, in connection with the 
grant of foreshore by the Crown to private individuals, 
should not be applied to a country where the conditions 
of things, physically and historically are entirely diiler- 
ent. Even in that country the prima facte theory was 
not known till its invention by Thomas Dogges in the 
reign of Elizabeth (2) before which the presumption of 
law was that the manors of the subjects went to the low- 
water mark. In England, the grant of the foreshore is 
associated with valuable rights, such as taking wreck, 
and royal fish, exercising the right of several fishery by 
weirs and fixed engines upon the foreshore, of mining, 
digging, and taking sand, seaweed etc,, taking salvage 
for grounding ships and embanking and inclosing) 
punishing purpresture.s, and others. Evidence of the 
exercise of these acts on the shore of the sea as well as 
of a tidal river may prove the lost grant of the foreshore. 
At one time there was a belief among the J udges evi- 
dently under the influence of Charles I, as suggested by 
Stuart Moore (3), from the time of Hale downwards that 
scarcely any of the foreshore had been granted out by 
the Crown, and that the claims in almost every case 
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estates 
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Termanent 
Settlement 
in^Mufassd. 
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own. 


(t) Lox,je V. Covett^ 3 13 ^ A, 813 ; 37 K, R. 560. 

(2) History and Law of the Foreshore by Stuart Moore, Introduction* 

(3) Ibidy pp. XXXI — XXXII. (3rd Edition). 
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was based upon usurpation ( i). To this, the restrictions 
regarding alienations of Crown lands may be added. 
Reasons like these may, very well, be taken to have 
induced the Judges in England to lay down a theory of 
presumption of law which is now applied to construe 
the Crown grants upon the shore of a tidal river. 
Lastly, reference may be made to Statue law (2) which 
was passed in the reign of Queen Anne prohibiting, the 
alienation of Crown lands including the foreshore. 

But, in this country, land tenures have got a special 
history of their own. Take the case of Bengal where 
the system of Permanent Settlement prevails. At the 
Permanent Settlement, Parganas, independent Talooks, 
and other estates bounded by a public navigable rivet 
were recongnized as piivate property and it was optional 
with the Government to settle the bed of such a river 
with the zemindar, independent Talookdars or other 
actual proprietors as part of their permanently settled 
estates. In some cases, this course was adopted (see 
PP" 435*436 ante), and in others, the bed remained public 
property. In regard to these cases where the bed has 
been granted as part of a permanently settled estate, 
the question of the ownership of Xhe foreshore does not 
arise, although such rivers may be tidal, with which 
the word fores/tore is associated (see pp. 89-90 anil ) ; 
because in such cases, the ownership of the bank and 
bed having vested in private persons, the property in 
fo^^shore which is a part of the bed, also passes 
to the riparian owners. As to the cases where the bed 
is a public property, the question of the ownership of 
the foreshore, if the river be tidal, may arise, if the 
theory of the Common Law of England applies to such 
rivers (3). But the enormous powers of disintegration 

(i) History of the Foreshore, by Stuart Moore, pp, 650-651. 

(3) I Anne, c. 7 i s> 5 S di R. v. Archbishop of York, 14 Q. B. ifi. 

(3) 90 
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and transformation of the lands on the banks, possessed 
by the rivers of this country, make it impossible to 
determine the space which xvas foreshore at the time of 
the grant, and in most cases, such foreshore would be 
in the lands of the riparian owners themselves or in the 
land which has accreted to the estate granted. Accord- 
ing to the law of England the line of the foreshore 
paay vary with the recession 01 encroachment of the 
river provided that such recession or encroachment be 
by imperceptible degrees, othern'ise the old boundary 
line continues (t). Now, if an attempt is made to apply 
the above theory of the law of England to the cases of 
this country, the result obtainable will not support 
the view that the ownership of the new foreshore .in 
such cases is in the Government representing the Crown. 
It is said that in cases of sudden encroachments the old 
Une of boundary between the territory of the Crown 
and that of the riparian proprietor continues, (see p. 137 
anti) consequently, the new foreshore left after sudden 
diluviation in the land of the riparian owner is not the 
property of the Crown. Again, it is the established law 
in this countrj' that the property of the original owner 
continues in the diluviated site, (see pp. 540-542 ante), 
hence the ownership of the new foreshore between such 
site and the new bank can not vest in the Government, 
on the presumption that the ownership of the estate 
granted at the Permanent Settlement extended to the 
high water mark and not to the low water mark. 

Besides the above difBcuIties, the repeated measure- 
ments of the lands on the banks of rivers in this country 
pn the occasions of the Thak and Revenue Survey 
and other surveys hardly leave any room for the applica- 
tion of the presumption of the English law foi the 
purpose of determining the limits of any permanently 
settled estate bounded by a river. 


(i) See pp. 57 & 137 ante. 
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i'Xgain, in this country, a tidal river may be non- 
navigable (see pp. 23 & 26 ante), the bed of which 
according to the law of the country is generally owned 
by private individuals ; in such cases, the question of 
the ownership of the foresiiore can not arise, because 
the ownership of the banks and bed are vested in 
private proprietors. 

From the discussions set forth above, it would seem 
to follow that in this country in cases of tidal navigable 
rivers, no special attention need be paid to the question 
of the ownership of the foreshore, which is associated 
with many valuable rights in England, and for ail 
practical purposes the ownership of estates is taken to 
extend to the low-water mark, as the acts of owner- 
ship over the space between high and low-water mark 
exercised by the riparian owners will, invariably in all 
cases, establish their possession of it since the Perma 
nent Settlement. 

In the case of Gangadhar Sirkar v, Kashinath Biszvas 
(1), which was a suit for specific performance of a 
contract, one" of the grounds the defendant urged as 
entitling him to rescind the contract, was that the land 
agreed to be sold included land lying below high-water 
mark. Phear, J., in delivering his judgment, said; — 
"All he says is in effect this, namely, that the land by its 
situation is such as must belong to the Crown, and there- 
fore the plaintiffs, can not pass it to him. Probably if there 
were a question between the present vendors as riparian 
proprietors and the Crown or any one representing the 
Crown as to the precise line where river- ward boundary 
of the vendor’s property ran, it would be a presumption 
in favour of the Crown that that boundary lay along the 
line of medium high-water, as defined by Alderson, B., 
in the case which I referred to during the argument 
{Att-Gen v. Chambers, 4 Deg. M. & G. 206). But there 


(I ) 9 Beng. L. R. 128 i Sup. Vol. II W.R . S 79 « 
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is nothing, so far as I am aware, in the shape of an 
impossibility that a riparian proprietor in India should 
drive from the Crown itself such property as the Crown 
may have in foreshore of a tidal river or sea. In 
England, undoubtedly, the Crown has always had the 
power of making a grant of the foreshore to private 
individuals, subject only to the condition, since Magna 
Charta, that the rights of the public must remain 
undisturbed ; and I believe I am correct that in England 
a very large portion of the foreshore is owned by private 
proprietors. As between the vendors and purch.isers 
in this case, 1 have no reason for supposing tha^ the 
vendors have not quite as good a title to the land below 
as to that above high-water mark. What the nature of 
that title is I do not know, for the defendants have not 
questioned it before me ; on the other hand, I have that 
which the defendant has made evidence in the case, 
though it might not have been so otherwise tending 
greatly to show that the plaintiffs are the owners of the 
foreshore, for the defendant in his requisition and again 
in his witness-box, has appealed to the Collector’s Chitta, 
and in the' Collector’s Chitta, the lot of which the vendors 
are undoubtedl) proprietors, so far at least as high-water 
mark, is represented as extending to low-water mark.” 
This view was affirmed on appeal. In this case The 
Collector’s Chitta showed that the grant extended to 
low-water mark. 

In the case of Doe dem Secbkristo v. The East India 
Company (i), it has been held that the East India 
Company as representing the Crown have a freehold in 
the land between high and low-water mark. 

In regard to the above cases, it may be observed 
that they are Calcutta cases where the Common Law of 
England can be applied, and in Mofussil cases the 
Common Law has no application (see p. 26 ante). 


D. dem 
Ssed Krixta 
V. 

East In^a 
Co. 


(0 6 Moo. I A. 267. 
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As to the question whether the />rima facie theory is 
a Common Law right, it can be said that it is evidently 
a disputed proposition of law, as Stuart Moore in his 
History' and Law of the Foreshore points out (i). But it i 
is not of much importance to discuss his view when it 1 
appears that in England it ia generally presumed that 
the owership of the foreshore is vested in the Crown. 

In support of the view urged in ‘this book, reference 
is to be made to the decisions cited under the next 
head. 

Rights and liabilities in relation to the owner- 
ship of the banks of navigable livers In dis- 
cussing of the right of the riparian owner on the banks of 
a navigable, (S. C.) Mitter and Caspirsz, JJ., would seem 
to have upheld the view that in Mofussil the common 
law rule that the ownership of th.j foreshore is vested 
in the Crown has no application, al. hough they did not 
say so, in so many words. The view of the learned 
Judges would appear from the following portion of their 
judgment delivered in the case of Dindayal Maumdar 
V. Emperor (2). •* Prima facie, the owner of the soil is 

entitled to the fullest use of it and to prevent its use in 
any way by strangers. By contract or custom his 
prima facie right may' be detracted from, but the reason 
of such detraction must be proved. The lights, however 
originating and claimed against the proprietor must be 
established. If the proprietary right be denied, as in 
this case it has been with respect to the foreshore, the 
right must be established, but the right to the foreshore 
is a liparian right, and ordinarily goes with the land 
above and, except as to certain well recognised rights 
appurtenant to the navigation, etc., the proprietary right 
is seldom capable of denial. As held by Morris and 
Tottenham, JJ. in Dhunptit Sing v. Dinabandhu Guha 
[ti88i) 9 Cal. L. R. 279], the master of the petitioner had 

(l) See pp. 713-714 ante. (2) I. L. U, 34 C.1I. 935 1939 ■ 
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primn facie the right to prevent klnoitagari or to levy 
cesses for khuutagarif In the above case of Dhidayal the 
zemindar of Jhikra on the river Karatia in the District 
of Pabna, who claimed to be the owner of the banic and 
foreshore, demanded certain cess from the traders under 
the heads of klmntagnri, samati and dalali, and it was 
held by the Calcutta High Court that there was nothing 
illegal in such demand, in the case of Dlmnput Singh v. 
Denobutidhu Giiha ( i ), there was a claim for recovery of 
charges called khuntagan. The Courts below dismissed 
the suit holding that such a claim was opposed to public 
policy. In second appeal, while reversing that decision, 
Morris & Tottenham, JJ. said : — “ We can not agree 
with the lower Court in thinking that there is anything 
unlawful, immoral or opposed to public policy in the 
levying of the charge called ‘ kuntagari.’ It is a 
charge which riparian proprietors impose on boatmen 
who drive stanchions or pegs into their land on the bank 
of a navigable river for the purpose of attaching their 
boats thereto and so mooring them. These stanchions 
or pegs which are driven above the water-mark undoub- 
tedly endanger the stability of the bank, and a riparian 
proprietor is clearly entitled to demand payment for 
such use. accompanied as it is with possible detriment 
of his propertj'. A charge of the kind for the use of 
his land is a right incidental to the possession thereof 
by its possessor. It is not a charge of a compulsory 
character, for no boatment need make use of the land in 
this manner save at his own option. Nor can we find 
any authority for the proposition that there is a com- 
mon right in the public who travel by boat in navigable 
rivers to drive stanchions at will, and without reference 
to the riparian proprietors, into the banks of such rivers 
above the. water-mark for the purpose of mooring their 
boats.” 

(0 (1S81) 9 Cni. L. R. 279. 

tn 
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From the above poition of the judgment it seems 
that the learned Judges were thinking of the fore shove 
as well, when they said tliat tlie stability of the bank 
would be endangeied by driving stanchion’s or pegs 
above the water-mark 1 e. above the line where water 
usually stands, namely, the Icav-tvater mark. The expres- 
“ water-mark ” in the above passage has been used as 
opposed to the bed under water in lespect of which the 
riparian owner may not have any claim, A claim for 
charge of this kind by the riparian owners for the use 
of the space between the high and low water mark 
adjoining the bank, which is called foreshore, would not 
be illegal as it is a right incidental to the o\\ nership of 
the bank. The learned Judges (Morris & Totten- 
ham, JJ.) apparently upheld this view in that case. 

In fact, it is a matter of common e.xperience to notice 
that, in this country, .^emindais in Mofussil on the banks 
of tidal navigable rivers do very often realize charges 
of the similar description from boatmen for mooring 
their boats on the foieshore at ebb-tides and on the 
bank at full tides. In some cases such right of levying 
tolls is let out in ijara to peisons called Ghatmanjld or 
ijaradar of the Ghats in the vicinity of principal markets, 
hats, stations for steam vessel.s, or boats carrying 
passengers aud goods. No question oi the foreshore 
being owned by the Government lias ever been laisecl. 
It has been ahvays considered that such right can be 
exercised by the ripaiian proprietors as owneis of such 
banks. It is a right which the riparian owners has been 
accustomed to exercise for a long time and it can thus 
be regarded as a customary right. 

Tolls or charges like the above were not disallowed 
under the English Law. There are instances in which 
a riparian or littoral proprietor has been held to be 
entitled to levy such charges. But, to support the right 
to claim such charges it must be established that the 
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soil in respect of which the claim is made was withid 
the precints of a port or harbour, or that some service 
or aid to navigation was rendered by the owner of th& 
soi) (i). In fact, in such cases the issue turns upon an 
investigation into the question whether there is a good 
consideration for a reasonable toll. In Zef'd Falmouth 
V. George (2), it was held that keeping up a capstan an(l 
rope in a cove to assist boats in landing and without 
which they could not safely land in bad weather, was a 
good consideration for a reasonable toll on all boats fre- 
gaenting the cove, whether they used the capstan or not. 

See also Foreman v. Ftce Fishers if Whit stable (3'. 

The riparian owners on the banks of navigable to the 

rivers in this country have the light of free access to lianks. 
their banks from the livers. Such rights in this country 
may be treated as analogous to the right of wharf- 
owners op the banks of a navigable river under English 
and American laws. In Rose v. Graves (4), where the 
plaintiff, a riparian owner, had a public-house on the 
Thames and complained that the access to and from 
the river was obstuicted by the defendant wrongfully 
and maliciously placing and keeping timber in the 
river, so a-s to drift opposite the plaintiff’s house ; the 
Court held that this was an in)ury to the plaintiff’s right 
of property distinct from the public right of navigation. 

The law, in America, on this point seems to be that 
rafts-men on navigable sti earns have no right to moor 
their rafts in such a manner as to deprive wharf-owners 
of access to their wharves ; Harrington v. Edwards, IJ 
Wis. 586. In that case, the defendant owning a vessel 
and a wharf upon a navigable stream, and finding a raft 
of lumber belonging to the plaintiff fastened in the 
Stream so as to obstruct the approach of his vessel to 

(1) Law of Waterb by Coulson and I’cibca, p. 493 (7fh Edition.) 

(2) 5 Bing. 286 : 30 K. K. 597. 

-(3) L. R. 3 (' l». s8d : L. R 4 11. L. 266. 

(4) 5 M, 6b O 613: See Coulson and Euibei. p. iii. 
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his wharf, untied the raft, doing no unnecessary, 
damage ; and not being in charge of any person it 
floated away. It was held that he was not liable for 
the loss of the lumber ( I). As regards tiie right of a 
riparian proprietor on the bank of a navigable river 
to moor his vessel to his bank for loading and un-load- 
ing, reference may be made to the case of Original 
Hartlepool Colliery v. Gibb (2). Every riparian proprietor 
on the banks of a navigable river has a right to erect 
such works as are necessary for the piotection of his 
lands, against the inr oad of flood water provided that he 
does not thereby cause any injury to otheis (3). In this 
country, such right of erection to protect property from 
encroachment of a navigable river has been recognised 
by the Calcutta High Court, as would appear from the 
following observations made in the case of Jugal Das 
Dalai V. Queen-Empress (4) : — “We may observe that 
there are circumstances well-known to us in connection 
with large navigable Indian rivers which would render it 
desirable, if not absolutely necessary, to peimit some 
encroachment from the banks for the protection of the 
property of private parties, such as the erections of 
spurs to prevent diluvion.” In the case of Gopal Reddi 
V. Chenna Reddi (5), the claim was foi recovery of 
damages and an injunction to compel the defendant to 
remove the bund erected by him on the bank of a 
stream to prevent his land from being submerged. In 
that the defendants who were owners of the land on 
the banks of a jungle stream, raised embankments 
which prevented their lands from being flooded, but 
caused the stream to over-flow the land of the plaintiff 
situated lower down the stream. It was found that it 
was not reasonably practicable for the defendants to 

(I) Angell on Watetcouibcs, p. 716 (foot-notes.) (1) 5 t-h. D. 7 ij' 

(3) R. V. Trafford, 8 Bing 204 : 34 K. R. 680. Ric^ v. MuUoni 
Rail Co., Si J. P. 55. 

(4) I. L. R. 20 Cal. 66s {669). 


(5) I. L. R. 18 Mod. 158. 
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defend their lands from inundation by any means othef 
than those adopted which would not have caused 
damage to the plaintiff. Under these circumstances, 
it was held by the Madras High Court {per Parker & >■ 

Shephard, J J.) that no actionable wrong had been 
committed by the defendant and that the suit was not 
maintainable Shephard, J., in delivering his judgment 
In that case, after leferring to a number of English deci- 
sions, said : — “It is quite another matter to hold that the 
landowners are not at libeity to improve their land 
by keeping a stream within bounds. Where an act 
of mere prevention is complained of, 1 think it must be 
shown that the defendant has in fact diveited the 
the stream from its natural course. Here, as I under* 
stand the facts, the stream, when in flood, took no 
definite course but simply spread itself over the defen- 
dant’s lands and so did not come in its full volume to 
the plaintiff's lands. What the defendants have endea- 
voured to do is to confine the flood water to the ordi- 
nary channel, and it is open to the plaintiff to adopt the 
tame measures of defence. Instead of so doing the 
plaintiff in efiect demands that the defendant’s land shall 
for ever continue to remain subject to periodical inunda- 
tion and therefore less fit for cultivation than it might 
otherwise be." The view thus expressed by Shephard, 

J. was discussed by Sir Subrahmania ,-\yyar in the case 
of Venkata Ckalam v. Zcmhidar of Sivagan^a (i). 

It may be noticed in this connection that there is no NuliabilUy 
common law liability upon the riparian owner to repair em^kment 
the embankment upon his riparian bank as has been 
pointed out by the Calcutta High Court iii the case -of 
'Nuffer Clmmicr Bhutto v. Jotimira Mohun Tagore (2). 

Another kind of riparian right has been recognized 
in this country by the express provisions of the law 
declared by Act IV of 1868 (The Alluvion Act of 
(i) I. L. K. 27 Slad. 409 (412). (2) I. L. K. 7 Cal. 505. 
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f Right to 
'•apply to the 
Collector for 
construction 
of ways, 
patlis, roads 
upon islands 
which 

subsequently 
become 
annexed to 
main land. 


Right of 
navigators to 
use the banks 
under English 
law. 


1 868, B.C.). By section 5 of that Act, power has been 
given to any person having an estate or interest in any 
part of the riparian mainland to which an island 
taken possession of by the Government acting under 
Sec. 4, Cl. Ill of Regulation XI of 1825, has become at- 
tached, to apply to the Collector to take measures for 
the construction of ways, paths, and roads on such 
island, for securing access to the river or sea from the 
land to which the island has become attached. Every 
way, road, and path which shall be laid out or appointed 
under the provisions of that Act shall be deemed a 
public high way. 

Liability of the Riparian Owners on the 
Banks of Navigable rivers; — Next, in order to 
determine the liabilities of a riparian owner in relation 
to the banks of a navigable river, it is necessary to con- 
sider the rights which can be lawfully exercised by the 
public upon the banks while navigating such rivers. It 
has been said that according to the law of England, the 
public right of navigation includes such rights as, 
with relation to the circumstances of each river, aie 
necessary for the convenient passage of vessels — such 
as the right of stopping for a reasonable time to unload, 
and of grounding and anchoring free of toll, and of fix- 
ing moorings (i). But it has been held that the public 
have no riglit of landing on the banks, or of drawing 
up or leaving fishing boats above high water mark 
apart from exceptional circumstances such as stress 
of weather (2). Fishermen as such, have no right to 
dry their nets on the bank either of a tidal of a non-tidal 
river, or to use it for a purpose accessory to fishing, 
but they may acquire such rights by prescription (3). 
The banks of a tidal river above high water mark 

(t) See p. 31 an(e> 

(2) Tichesier v. Raiiihighj 5 T. L. R. 739 : 38 W. K. 104 ; Law of 
Waters by Coulson and Forbes» p. 115. 

(3) Gray v, 3 B* ^ D. 667 \ 23 R. R. 530, 
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remain private propeitj' of tiie adjoining land owner, 
and are not puhlici juris, so as to give the public naviga- 
ting the river a riglit, in the absence of prescription, to 
land themselves or their goods or to moor their vessels 
thereon ( I ). The public are not entitled at Common 
taw to tow on the banks, as laid down in the case of 
Ball V. Herbert {z'). In that case, the question was 
brought directly before the King’s Bench, whether at 
Common Law, the public have the right of towing on 
navigable rivers. I^ord Kenyon, C. J. in delivering the 
judgment, said ; — “Now common law rights are either 
to be found in the opinion of lawyers, delivered as 
axioms, or to be collected from the universal and 
immemorial usages throughout the country. That the 
fight now in questi^'n is not to be collected from the 
unanimous current of authorities is manifest. Very 
little is to be found in the books upon the subject, the 
whole of which down to his time Lord Hale has col- 
lected ; and after commenting upon it, he seems to 
have formed an opinion against the right : for he says 
that, where private interests are involved in the question 
they shall not be infringed without a satisfaction being 
made to the parties injured. But on what ground 
can a common law right stand, if satisfaction is to be 
made for the enjoyment of it and that satisfaction be not 
ascertained. It must resolve itself into an agreement 
between the parties, and can not be considered as a right 
to use the banks indefinitely. And some of the passages 
in Lord Hale, which seem to favour the common law 
right, are rather applicable to the banks of the sea and 
tp ports ; and it is part of the King’s prerogatives to 
create ports, which was lately exercised at Liverpool ’’ 

If would follow from the above decision that the right 
of passage over the banks of a navigable river for the 
purpose of towing vessels is an easement or right of way 

IT) Qaa r VI./J ift\ >iT 13 '*Cr*TT3 R CiCiZ 


Right of 
towing on the 
bank^ under 
English law. 
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only, similar in all respects to the ordinary rights of 
way. The right of towing is thus regarded in England 
as a right which depends upon usage and custom. 

According to the Roman Civil Law which prevails 
in greater part of Europe the privilege of towing on 
the banks of navigable rivers is embraced in the public 
right of navigation. The Roman Law on the point 
as declared by Justinian may be stated thus • — “By the 
Law of Nations, the use of the banks of a river is 
public just as is that of the river itself. Thus every one 
has a right to bring his vessel to the bank, to tie 
ropes to the trees that grow there, or to place any 
portion of his cargo on it, just as much as he has the 
right to navigate the river itself. But still, the property 
of the banks is vested in those who are proprietors of 
the lands which adjoin ; for which r-ason, the trees 
' which grow upon them belong to th > e proprietor (i). ’ 
^ , Thus according to the Roman Law the bank is private 
‘ ' J property, but still, the public have a right to use it in 

such a way as would be necessary for the convenient 
exercise of the right of navigation, namely, for the 
purpose of mooring their vessels, and loading and un- 
loading their cargo. 

It would, therefore, be apparent that the doctrine 
of the Common Law of England on this subject is at 
variance with that of the Roman Civil Law. But the 
common law theory of the ownership of the forshore 
by the Crown as a trustee on behalf of the public 
serves the purpose for which the Roman Law gave the 
use of the banks to the public According to the 
law of England a portion of the banks, namely, the 
space between the high and low water mark is reseived 
for public use under the ownership of the Crown, and 
enactments have been passed restraining the Crown 

( 1 ) Institutes of Justinian, Book 11. Tittle I, Sec. IV, by William 
Graohel. D. si. 


Right of a 
towing palh 
under the 
Roman law. 
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from parting with such ownership to the detriment of 
the public right of navigation. 

In America, the law upon this point seems to be 
different in different states. The Supreme Court of 
Illinois, and that of Tennessee, have decided, agree- 
ably to the Civil Law, that the right of navigators was 
not limited to the bare privilege of floating upon the 
river Mississippi, but included the right to land, and 
fasten to the shore, as the exigencies of the naviga- 
tion may require j and that such was a burden upon 
the owner of the land, which he must bear as a part of 
the public easement (i). 

In Mississipi, the banks of a river which is a public 
high way, are private property, subject to the exclusive 
appropriation of the owner and are not subject to the 
use of the public, although the river itself may be a 
high way. The banks of navigable rivers, in Mis- 
souri, are public high ways, and, though owned by 
private inidividuals, fishermen, and navigators are en- 
titled to a temporary use of them in landing, fastening, 
and repairing their vessels and exposing their sales or 
merchandise ; yet this right has its reasonable qualifica- 
tions and restrictions, and will not allow a navigator to 
land for an unreasonable length of time, and, under 
pretence of repaiiing, employ teams &c., and thereby 
unreasonably obstructing the owner’s enjoyment of 
his property (2). 

Now, turning to the Regulation it will be seen that 
it recognizes the right of tcfivagc on the banks of navi- 
gable rivers. In this respect the law declared by the 
R^ulation is in conflict with the law of England. 
According to the English law, as noticed before, the 
public navigating a river have no right to demand a 
towing path along the hmik, but such right can be 
exercised on the foreshore by the public. An inter- 
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(I) Angell on Watercourses $ 552.. 


Ihid. $ 553, 
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ruption of such right on the fores/iore is punishable like 
the obstruction to the towing path on the banks of a 
navigable river under the Regulation. According to 
the physical condition of the rivers in the United 
Ringdotn, merely the reservation of the foreshore for 
the public use may have been considered sufficient by 
the nation to serve the purpose of affording all possible 
facilities to navigators and for the free exercise of other 
rights incidental to the right of public navigation, and 
the private ovvner-ihip of the bank, for that reason, was 
not considered necessary to be violated. It is no 
doubt open to the public to acquire the right of towage 
upon the private bank by long user or prescription on 
the tidal or non-tidal navigable rivers. Moreover, with 
the invention of the steam engine, the necessity of a 
claim for towing path on the bank has been gradually 
diminishing in England. Comparing the condition of 
things in England with those of this country, where 
the greater portion of the navigation is carried on by 
country-boats, it would seem that the necessity of 
towing path on the banks of a navigable river is im- 
perative. It would, therefore, seem probable that the 
framers of the Regulation who were trained in Eng- 
lish law realized, while enacting that provision, that the 
absence of any such clause in the Regulation may give 
ample opportunitie.s to the riparian zemindars to offer 
obstruction to, and levy tolls upon, boatmen who may 
happen to pass along the bank for towing their boats. 
Thef Regulation lays down that it will be competent 
-for any Magistrate or public officers specially em- 
■ powered on this behalf to remove any obstruction that 
-rr»aj' be placed upon such banks by the riparian pro- 
prietor. Obstructions so placed will be removed by the 
public officer acting under the provisions of Chapter X 
of Act V of 1898 (Code of Criminal Procedure), ap- 
parently by the application of the the theory that such I 
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a towing path on the banks of a navigable, river is a 
public highway. In this view the riparian owners 
incur criminal liability by obstructing the public 
way, which will be a nuisance under section 2S3 of 
the Indian Penal Code fAct XLV of i860 J 

It would, next, appear, that if such towing path on 
the banks be regarded as a public high way, it will 
recede or advance with the recession and advance of 
the banks (i). If the banks of navigable rivers advance 
on account of the accession of land by alluvion such 
path will be transferred to the accreted portion, as 
would seem to follow from the following observations 
made by the Calcutta High Court in the case of Mafia- 
rani Odfurani Naratti Kutnari v. The Nawab Nasim 
of Bengal (3) : — “Til! the land rises bej'ond ordinary 
high water mark in .such a way as to become fit for 
cultivation, it is part of the river-bed, and, as such 
public property. And when it does so rise as to be- 
come private property, the public will still be entitled 
to some access to the river which was enjoyed before 
the new land was formed on the bank.” As a corollary 
to this view, it may be affirmed that the accession to 
the riparian bank will be subject to the same right of 
way over it as was enjoyed on the old bank. Reference 
may, in this connection, be made to sections 5 to 8 
of Act IV of 1868 (the Alluvion Act, B. C ) which have 
been discussed before (see p. 724 antef) 

The banks of a navigable river may be said to 
recede when they are encroached upon, or diluviated by 
the river. In such case, the new river-banks thus 
formed may be taken to be included within the deno- 
tation of the term “bank” used in section 5. 

(i) See p. 715 ante. (2) 4 Snih. W. R. 41. 


Shifting ot 
the towing 
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THE INDIAN ALLUVION BILL, 1878. 

A BtU to tiefitie and amend the law relating te allttvim 
island's and abaudotied river-beds. 

Whereas it is expedient to define and amend the law 
Freambie. relating to alluvion, islands and abandoned 

river-beds ; It is hereby enacted as follows : — 


T.— rRELIMINARY. 


Short title. 

Local extent. 
Commencement. 


j . This Act may be called “ The Indian 
Alluvion Act. 1879 ; 

It extends to the whole of British India ; 

.Vnd It shall come into force at once. 


a. The Acts, Regulation and Rules mentioned in the schedule 
„ , , , hereto annexed shall be repealed to the 

Repeal of cnaoimcm. Specified in the third column. Re- 

ferences to the Regulation and Rules so repealed, in enactments 
passed subsequently thereto, shall be read as if made to this Act— 


Interpretation Clause 3. In this .\ct — 

“island ” includes land arising in a river or lake, submerged in tie 
wet season and vusible only in the dry season . but it excludes land 
arising in tidal rivers, tidal lakes or the sea, submerged by the flow 
of ordinary tides ; 

“ thread of the stream means (a) the middle line of the main 
stream during the dry season, or (b) the middle line between what 
are the shores on each side when the watei is at its average height, 
neither swollen by flood, nor shrunk by drought, or (c) the middle 
line of the particular channel in which the island relerred to arises : 

“ owner ” means, in the case ol a bank or shore hold on raiyat- 
wari tenure, the Crown in the case of a bank or shore forming part of 
luid situate in the Presidency of Bomb.ay .and wholly or i>arti.ally 
exempt from the payment of land-revenue, or held ujider a grant or 
lease flxing the G overnment demand in respect thereof in perpetuity 
the holder of such land ; and in the case of a bank or shore held by 
a village community in the Punjab, such community 
“ sea ” includes b.ay, inlet, cicek and arm of the sea ; 
and a channel is said to be “ fordable ” when it docs not c.\cecd 
five feet in depth in the dry season and throughout the twenty-four 
hours 
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II.— AL.LUVION 


4. Where, from nitural cause*., land forms gradually on the bank 
_ , ^ ^ of a riser or on the shore of the sea, ol 

on -bank oAhore!' ''' ^ of an island, cither by accumula- 

tion of material or by recession of the river, 
sea or lake, the owner of the bank or shore shall he entitled to the 
land so. formed : 


Provided that, where th e land forms on a site of which a private 
person is proved to he the owner, such person is entitled to the land 
set fpcBted. 


Ill— ISLANDS. 


5. Where an island is formed, from natural causes, in a river, 
■ , j I the sea or a lake, either by accumulation ol 
channel is not fordable matenal or by recession of the river, sea or 
< lake, if when the island is first formed, the 

channel between the bank or shore and such island is not fordable at 
any point, tlie Crown is entitled to such island . 

Provided that, where the island is formed on a site of which a 
private person is proved to be the owner, such pei on is entitled to 
the island. 


6. If, when an island is first formed as aforesaid in a river, the 
„ , , , .. , , sea or a lake, the channel between the bank 

Rishl to other islonds. and such island is fordable at anv 

point, the following rules shall take effect (namely) 

(<j J — where the island is formed in the sea or a lake, the 
'' ' owners of the nearest shore are severally entitled to the 

island in proportion to the frontage which they respectively 
have on the sea or lake opposite the island . 


(d) — where the island is formed in a river and is wholly on one 
side of what was the thread of the stream immediately 
before the formation, the owners of the bank on that 
.side are severally entitled to the island in jiroportion 
to t’-'e frontage which they respectively have on the 
river opposite the island ■ 

- where the island is formed in a river and is partly on one 

side and partly on the other of what was the thread 
of the stream immediately before the formation, the 
island is supposed to be divided by such thread, and 
the owners of the banks are severally entitled to the 
division opposite their banks m projiortion to the 
frontage which they resjicctively have on the nver 
opposite the island . 


((/^Provided that, where the island is formed on a .site of 
which a private person is proved to he the owner, 
such person is entitled to the island. 
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ExJi/amUion Irontage " means the right line connecting the 

corners of each lioldmg where they strike the sea, lake or river and 

the frontage is “ opposite ” the island when a perpendicular erected 
at any point thereof, in the plain of the sea, lake or river, intersects 
the island 

7. If a river in forming a new arm divides and surrounds land 

Island formed by divi- to the owner of the bank, 

sion of river. ^tid thereby forms an island, such owner is 

entitled to the island. 


IV.— ABANDONED RIVER-BEDS. 


Kiglil 

river-beds. 


S. If a river, whether navigable or not, suddenly forms a new 
bed, abandoning its ancient bed, the ancient 
u abandoned „ supposed to be divided by what was 

the thread of the stream immediately before 
the abandonment, and the owners of the ancient banks are severally 
entitled to the division opposite their banks m proportion to the 
fjontage which they respectively have on the ancient bed • 

Provided that when the ancient bed is proved to have been, im- 
mediately before the abandonment, the property of the Crown or of 
a private person, it shall continue to be the property of the Crown 
Or of such person, as the case may be. 


V.---MISCELl,ANEOUS. 


Power 111 dvcLue 
‘'m«in-strcani, ’ " dij 

season’' and ‘‘l hi cad of 
die stream. ’ 


9. The I.ocal (lovernment may, from 
time to time, declare, with reference to any 
liver, or any part of any river, — 


C a J — what shall lie deemed to be, for the purposes of this Act, 
the “main-stream” and the “dry season ■” and 
ffi J — which of the said definitions of “thread of the stream” 
shall be deemed to be in force 


Every such declaration shall be published in the official Gazette, 
and shall thereu]ion have the force of laws 

In the absence of a declaration under clause (b) as to any river or 
part thereof, the first of the said definitions of “thread of the stream’’ 
shall be deemed to be in lorce with reference bi such river or part 
10, Nothing herein contained shall — 

(rt) — affect any law relating to the assessment ot land-revenue 
or to the enhancement or abatement of rent ; or 
f^^-confer on any owner of a bank or shore in respect of 
whicli he is herebj declared to be entitled tc alluvial 
land, to an island or to an abandoned river-bed any 
title to such land, island or rivcr-bcd better than that 
which he has to the bank or shore . or 
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enlarge any holding granted by Government, the area of 
' which has been fixed by any sanad or other document 

executed under the authority of Government ; or 

fd ) — authorize any acts of private ])ersons done m order to 
divert currents or cause accretions ; or 

(e ) — authorize any encroachments by private persons on the 
beds or channels of navigable rivers ; or 

(fj — prevent any officer of Government duly empowered in 
this behalf from removing obstacles which appear to 
him to interfere with the safe and customary naviga- 
tion of such rivers, or which obstruct the passage of 
boats by tracking on the banks of such rivers or 
otherwise j or 

, (^)— prevent any officer of Government duly empowered in 

this behalf from regulating the direction and flow of 
such rivers and the preservation and distribution of 
their waters. 

And nothing herein contained shall affect any clear, definite and 
immemorial local usage respecting the 
Local usage. right to alluvial land, islands or abandoned 

river-beds 5 but (except in the cases provided for by the Punjab 
Burden of proof. Land-Revenue Act, 1871, seetion 16) the 

burden of proving such usage shall he on 

the person alleging it. 

II. AH land and islands formed, and all river-beds abandoned, 
as mentioned respectively in sections four. 
Right of Crown to al- five and eight, and not vesting under any 
iS’beforeproWded"for. *e provisions here-in-before contained. 

shall vest in the Crown. 

The Schedule. 


z^cib or Tiiii Governor GiiNLK.vL IN ColnxJi.. 


Number and 
year. 


Subject. 


lixtent of repeal. 


IV of 1872 Punjab I.aws Act So much as relates to 

Bengal Regulation XI of 
1825. 

XX of 187s Central Provinces Ditto. 

Laws Act. 


XVlll of 1876 


Oudh Laws Aet. 


Ditto. 
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f^)— B engal Regulation. 


Number and 1 
year. 

Subject. 1 

Extent of repeal. 

XI of 1825. 

Alluvion. 

The whole. 

(r) Bengal Act. 

Number and 
year. 

Subject. 

Extent of repeal. 


IV of 1868. Amending Act IX of Sections 2 and 4. 
I 1847 I 


( d ) Rules. 


1 

Date, 1 

1 

1 

Subject. ' Extent of repeal. 

22nd May 

1 

1 Alluvion and Dilu- I Paragraphs i, 2, 3, 4, 3 

1852. 1 

vion in Sindh. ' and 2O. 











THE INDIAN ALLUVION B-ILL, i88i. 


A Bill to dejitie and amend tlie law relatittg to alluvion, 
islands and abandoned river-beds 

Whereas it is expedient to define and amend the law relatii^ to 
alluvion, islands and abandoned river-beds ; It is hereby en-acted 
as follows ; — 

I.— PRELIMINARY. 

Short title. i. This Act may be called ‘‘'nte Indian 

Alluvion Act, 1882’’ 

Local extent. It extends to the whole of Uritish India ; 

Commencement. it sliall come into force on the first 

day of March, 1882. 

2. The Acts, Regulation and Rules mentioned in the first 
Schedule hereto annexed; shall be repealed 
Repeat of enaetments. extent specified in the third column. 

Reference to the Regulation and Rules so repealed, in enactments 
passed subsequently thereto, shall be read as if made to this Act. 

' Interpretation-clause. 2 

“island” means land surrounded by water and cajiable of being em- 
ployed for cultivation, pasture or other useful purpose. It includes 
such land arising I'l a river or lake, submerged in the wet season and 
visible only in the dry season . but it excludes land arising in tidal 
rivers, tidal lakes or the sea, submerged by the flow of ordinary tides 
throughout the year : 

“frontage” used* with reference to a holding means the line or lines 
determined for such holding in the manner prescribed 111 the second 
schedule hereto annexed : 

and a channel is said to be “fordable" when it does not exceed five 
feet in depth on the dry season next after the formation referred to 
and throughout the twenty-four hours. 

II.— ALLUVIAL LAND AND ABANDONED RIVER-BEDS. 


Where from natural causes land is formed by imperceptible 
degrees, on the bank or shore of a river, the 
sea or a lake, either by accumulation of 
material or by recession of the river, sea or 
lake, the owner of the bank or shore is 
entitled to the land so formed. 


4 - 


Right to alluvial land 
formed on bank or 
shore. 
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• AVhen tlie formation takes place at the junction of two holdings, 
each owner shall bj entittled to so much of the formation as lies on 
his side of a line drawn through the point of junction and bisecting 
the angle between the two frontages at that point. 

•5. Where an island IS formed, from natural causes, in a river, 

• • _ _ the sea, or a lake, either by accumulation of 

Right to islands where material or by recession of the river, sea, or 

finable island is separated from each bank 

or shore by a channel not fordable at any 
poin^ the Government is entitled to such island. 

6. Where an island is formed from natural causes in a river, the 
, . sea, or a lake, either by accumulation of 

* material or by recession of the river, sea or 

lake,, and is separated Irom the oank or 

banics by a fordable channel or fordable < hanncls • 


and where from natural causes any land i.s formed, otherwise than 
_ , , , , by imperceptible degrees on the bank of a 

• ; "tible™ grees. river, the sea, or a lake, either by accumu- 

lation of material or by recession of the 

river, sea or lake, 

and when a river suddenly abandons its bed, each particle of the 
island or land so formed, or the nter-bed so abandoned, shall belong 
to that one of the riparian owners who can show a point on the 
frontage of his holding nearest to such jiarticle : 

Provided that when the channel scjiarating an island so formed 
fn a river from one bank is fordable and the channel .separating such 
island from the other bank is not fordable, the owners of the former 
bank shall alone be entitled as su<-h to the island 

Provided also that when the line dividing the formation to which 
one owner is entitled under this section from the formation to which 
another owner is entitled under this section is an aic of a curve, the 
chord of such arc >han be substituted therefor 


III MISCEI.I.ANKOU.S 

7. The Local Government niaj from time to time, declare with 
Power to dccl.iie where reference to any tidal river, where, for the 
tidal rivers end. puriiosesc-. of this .\ct, the river shall be 

deemed to end and the sea to begin. 

Every declaration made under this section shall l>e published in 
the Official Gazette and shall thereujion have the force of law. And 
no such declaration shall be cancelled or altered save with the previous 
.sanction of the Goi ernor-General in Council 

Siivingb. .S. Nothing herein contained shall — 

(n) affect any law relating to the assessment of land-revenue or 
the enhancement or abatement of rent ; or 
(/') confer on any owner of a bank or shore in respect ol whicli 
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he is hereby declared to be entitled to alluvial land, to an 
island, or to an abandoned river-bed, any title to’ such 
land, island or river-bed, better than that which he has in 
the bank or shore, or 

(c) enlace any holding granted by Government, the area of 

which has been fixed by any sanad or other document 
executed under the authority of Government ; or 

(d) authorise any acts of private persons done in order to direct 

currents or cause accretions ; or 

(«) authorise any encroachments by private persons on the 
banks, beds, or channels of navigable rivers ; or 

if) prevent any officer duly empowered by the Local Govern- 
ment in this behalf from remoi ing obstacles which appear 
to him to interfere with the safe and customary navigation 
ot such rivers, or which obstruct the passage of boats by 
tracking on the banks of such rivers or otherwise j or 

(?) prevent any officer duly empowered by the I.ocal Govern- 
ment in this behalf from regulating the direction and flow 
of such rivers and the preservation and distributions of 
their waters ; or 

(A) effect the right of the Government or a private owner — to 
land formed on a site which is proved to belong to the 
Government or such owner ; or 

to the ancient bed of a river which is proved to have belonged 
to the Government or such owner, mimcdiatclj before its 
abandonment. 

9. Nothing herein contained shall affect any definite and well 
established local usage respecting the right to alluvial land, islands or 
Local usage saved. abandciied river-beds ; but (except m the cases 
provided for by the Punjab La' id-Revenuc .i\ct, 1871 .section 16) the 
burden of proving such usa_.' shall lie on the peison alleging it. 

xo. Ail land and islands formed and all riser beds abandoned 
Right of Crown to a'lu- as mentioned respectively in sections four 
vial lands &c not herein- and five, and not vesting under any of the 
efore provided for provisions hereinbefore contained, shall 

vest in the Government. 

[e. g. islands not formed from natural cause]. 

THE FIRST SCHEDULE. 

Repeal of Enactments and Rules 
THE SECOND SCHEDULE. 

Rules fo/r determining the frontage holding. 
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by non-payment of rent .. ... 

Abatement, see Nuisance 
of nuisances, 

of rent on account of diluvion, ... ... ... 

former Ian* ... 

present law, ... ... ... 


of rerenue, 

Access, right o^ to riparian banks, 

see Riparian Proprietors. 

Accession, 

interpretation and derivation of, 
classification of, — by Lord Hale 


under Roman law . . ... 

„ Regulation XT of 1825, if defec- 
tive ... ... 


“gradual accession” in sec. 4, cl. I, meaning of, 
cases where taken to mean land gradually annexed, 
cases where taken to mean alluvion in strict legal sense. 


ificrtMefi/u/fi /a/ens of Roman law, 
evidence to prove “gradual accession,” by oral testimony. 

by marks, maps, 
charts, etc. 

what lands, not “gradual accession,” — . 
dried-up bed anne.xed to an island ... 

deposit of earth by a river on a sandy tract... 
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lands gained from a 6eel ... ... ... 237-238 

contiguous, law of, see Contiguous Accession. 

Accretion, 

imperceptible, meaning of, ••• ■ • ■ 95. 97-100 

imperceptible accretion, a question of inference, ... 235 

perceptible accretion, oi, ... ...235-236 

persons entitled to — 

three classes under Reg. XI of 1825, probable explanation 
thereof, .. ... ... ... 239.240 

zemindar under Government, ... ... ... 240 

Government as private zemindar, ... ... 240-242 

other superior landholders under Government, ... 242-243 

independent talukdars and Khas Mahal talukdars, ... 244-245 

ijaradars and other lessees under Government ... 245 

putnidars and tenure-holders, mokuraridars, ... 246-247 

lakhirajdars and mafidars, ... ... ...247-249 

mourasi jotedars, and jotedars, ... ... ...249-250 

occupancy and non -occupancy ryots, ... ...251-252 

tenants-at-will, ... ... ... 253-254 

tenants from year to year, ... .. ... 254-257 

mortgagees, .. ... ... .. 257-258 

receiver appointed under the provisions of Criminal P. C. 258 
purchasers from Government, . ... ... 258-559 

„ at revenue sales, ... ... ... 259-260 

„ at sales in execution of decrees ... ... 260-262 

persons 'not entitled to — 

riparian owners on private navigable and non- navigable 
rivers, where the bed belongs to different proprietors, ... 265-268 


grantees of limited land, Aw/Va/t, Roman law, ... 93 

under English law, ...269-271 

„ American law, ... 271-272 

„ Anglo-Indian law, ...272-273 

to freehold and copyhold in England, ... ... 271 

whether grantees of land with reservation of gopath on the 
bank are entitled to, ... 275-276 

right to, gained before the grants discussed, ... 273-275 
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to several estates, each entitled to, in proportion to his 
interest, ... ,,, ,, 276*279 

■ apportionment of, — rules thereof in Americ.a, ...280-282 

apportionment of— rules in England, ... ... 282-283 

„ adopted in this country, ... 283-284 

title and incidents of, s. 4, cl. I, proviso I, ... ... 284-288 

whether attachable like the parent estate, ... .;. 288 

assessment of revenue thereon — 

' provisions by Regulation II of 1819, ... .. 288 

' „ „ „ VII of 1852 ... ... 289 ■' 

„ „ „ III of 182S ... ... 289 

., „ „ IX of 1825 ... ... 289 • 

„ „ Act IX of 1847, ... ... 289-292 

,, „ „ XXXI of 1858, ... ... 293 

' procedure adopted when zemindars prove recusant. ... 293-294 
zemindar’s right not affected by recusancy, ... 294-298 

effect of temporary leases thereoli by Government, ... 298-300 

rules in Assam under Regulation I of 1886, ... 302 

„ in the N. W. Provinces and Oudh, by Act III of 
1901, U. P. — the North-Western Provinces and 
Oudh Land Revenue Act, 1901 ... ... 303 

„ m the Punjab by the Punjab Land-Revenue Act, 

1887. ... ... ... 303 

assessment of rent thereof — 

provisions under Act X of 1859 (Recovery of Rent Act), 304 
suits for assessment treated as enhancement of rent, ... 304-306 
notice of enhancement, . .. ... 306-307 

distinction between enhancement and assessment of rent 

imder Act VIII of 1869 (Law of Landlord and Tenant), 310-311 
liability of tenures existing from the permanent settlement, 
under Act VIII of 1869 and Act VIII of 1885 (Bengal 
Tenancy Act), ... - ... ... 311-313 

claim for back rent, whether maintainable, ... 313-31S 

in Assam, provisions by Act VIII of 1869, ... 315-316 

in the Punjab, provisions by the Punjab Tenancy Act, 

No. XVI of 1887, ... — 319-320 

Voh 12, pf. 3^7-7i9. 
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in the N.-W. Provinces by the Tenancy Act of 1901, 
being Agra Tenancy Act, No. II of 1901 U. P, ... 320-321 
assessment of rent liability of rent-free tenures to, .. 321-325 
Accreted lands, 

suits for declaration of the right to settlement thereof 

from Government, ... ... ... 585-589 

eases ‘ where Government in such suits is not a necessary 
• party, ... ... ... ... 589-S9S 

a view contrary thereto, ... ... ••■592.593 

Act, distinguished from Regulation, see Introduction, p. II. 2-3 
see Accretion, assessment of revenue and rent. 

Agreement and Custom, see Custom. 

Agri Limitati, see Accretion. 

Ah.uvim, lands, 

whether islands are, under Reg. XI of 1825 ... 217 

Alluvion, 

physical aspect of, ... ... ... 91 

successive stages of formation illustrated by geological 

survey of Orissa ... ... ... 92 

due to two kinds of agencies ... ... ... 92 

definition of, ownership of, and derivation of, under 

Roman Law ... ... ... 93 

„ „ under American law ... ... 94 

,, „ by Lord Hale ... ... ... 94 

„ „ by Blackstone ... ... ... 95 

- „ „ under Reg. XI of 1825, as incrementum hitens, 

whether supported by the meaning of the word through- 
out the Regulation, see Introduction, pp. Ill & IV, ... 96-100, 

217, 372 

vertical and longitudinal, ownership of, ... ... 101-102 

to be valuable and usable land, ... ... 103-105 

natural and artificial, English law, ... ... 105-107 

American law ... ... 107-108 

Anglo-Indian law, ... ...108-112 

distinguished from Wara*’ /««(/, ... ...112-113 

rivers where the law of, applies, ... ... 264 
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in heels, jheeh and lakes in private estates, pwnership pf . 113-114 
on the boundary of two estates, ownership of ... ;i5.iiy 

.in tidal and navigable lakes, ownership of ... iao-134 

rationale of the rule of, under Knglish law 227-231 

•provision of — under Hindu law — see Hindu law. 

under ^^ahonlmedan law, 
as furnished by the report of the law-officers of 
Sndder Dewani of Calcutta ... ... ...163-164 

dedncible from the decisions ol .budder Dewani of Calcutta, 174-176 
Alveus Rllictvs, Roman law ... ... ... 144 

A»ortioxmlnt of accretions to several estates, see Accretion. 
AsimCIAL ME.tKS, 

private streams made navigable hy, ... ... 

accretions gained by, (see Accretion} ... ... ios-H2 

dereliction effected by (see Dereheton) ... ... 160-I62 

Assessment, 

of rent on accretion, see Accretion. 

on contiguous accession, see Contiguous Accession, 
on sand-bank or chur in small and shallow rivers... 483-48^ 
of revenue on accretion, see Accretion. 

on contiguous accession, see Contiguous Accession, 
on sand-bank or chur m small and shallow 

rivers, .. ... ... 485-486 

AviuLbiON, law of, 

as declared by Roman Uw ... ... ...326-328 

„ „ by T rench law -. ... ... 329 


326-328 

329 

„ „ by TJngli.sh law ... ... ... 329-330 

,. by American law ... ... ... 331 

„ „ by Hindu law ... ... ... 331 

„ „ by Reg. XI of 1825 ... ... 326 

- leases where opposing claims of Accretion and Avulsion 

were dealt with, ... .. ... .. 332-338 

cases of submergence of land followed by reappearance 
of it on the opposite side, whether meant by, ... S3S-340 

cases without any investigation as to encroachment or 
diluviation by the river being sudden or gradual, where 
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identity of the land was established, 
cases where gradual nature of encroachment by the river 
was investigated, 

the substantive part of the law of, identity and recognition, 
“gradual encroachment” in cl. II whether significant, 
and Diluvion — whether the princijile applies vihen the 
entire estate is diluviated. 


■Pasts. 

340-344 

344 - 345 
345 

345- 346 

346- 348 


evidence to prove identity and recognition — 

by former tenants, by comparison of plots with chittas and 


others papers ... ... ... 349 

by marks of houses , trees, vestiges of old boundaries, ... 350 

by the foundation of houses, wells, and by ancient docu- 
ments ... ... ... ... 351 

onus to prove identity and recognition, ... ... 353-354 

whether the rule of, applies to rivers of all kinds, ... 354-355 

“clearly recognized” in cl. II, meaning of. ... 356 

persons entitled to the rule of, — original owner, .. 356-357 

and deep-stream rule, custom of, ... ... 358-360 

Bakks of a river, see Bed of a River. 


general definition of, under Hindu law... 49 
under Roman and 

American law, ... 50-51 

under Anglo-Indian 
law, ... sr 

distinguished from the Bed of a River, .. 42-43 

MOH-tidal and non-nevigable, ownership of, 

ad tnediu mjilum aquae, correlation of bank and water, ... 51 

illustrated by grants of land bounded by a watercourse, 


under American law, ... ... 52 

„ English law, ... ... 52-53 

„ Anglo-Indian law, ... ... 53 

„ International law, ... ... 54 

tidal and navigable, ownership of, 

unde*!: Raman taw ... ... ... 7 *® 

„ English, American, Anglo-Indian laws, ... 711 

distinguished from foreshore, ... ... 712-713 
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... 43-44 
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... 366-369 


Bank— 

distinguished from seashore and seacoast ... 
riparian rights thereon, see Riparian Propiietors. 

; right of public navigation thereon, see Navigation, 
grant of land thereon, see Grants of hand. 

Bav, see Seacoast. 

Bed of a River, 

' definitions of, 
under Roman law, 

distinguished from banks under American law, 
under English law, 

„ Anglo-Indian law, 

„ Hindu law, ... 

iidal and navigable^ 

ownership thereof, by the public under English law 

under Anglo-Indian law, 373-378 
private ownership thereof, under Roman law, ... 146 

>1 11 ,) as indicated by grants, ... 435-436 

as proved by the evidence of 

possession bj 'I'hak and 

Revenue survey maps, .. 381-386 

as indicated by the words of 
of Reg. XI of iSzs, ... 378-380 
Reg. XI of 1825, not applicable to the beds of navigable 
rivers owned by inviduals ... .. 266-268,434-435 

encroachment by individuals thereon, see Encroachment, 
derelict or abandoned, ownership thereof, see Dereliciion, 
right of fishery therein, grant of, by Government, not 
necessarily connected with its ownership ... 124-126 

non-tidal and non-navigablt — 

ownership thereof, under English law, ... 25-26, 368 

see Islands in Non-fidal Rivers, 
under Anglo-Indian law ... 428-432 

see Islands in Non-navigable Rivers, 
correlative of banks, when, (see Bank of a River), 
right of fishery as an incident of the ownership of the bed, 
see Fishery. 
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Beet.f:, see Lakes, 

ownershij) thereor, and accreaons therein, within priva te 

estates ... ... 113-11^ 

accretions therein, on the bound- 
ary of estates .. 1 14-1 1 j 

rules of division thereof, among different proprietor^ ... 117-118 
ownership thereof, in the dtied-up bed ... ...118-120 

right of fishery therein, not importing the ownership of 

the soil, ... ... ... ... 114-11J 

Boatable streams, meaning of, in America, ... -58 

Change, 

frequent changes in See. I, meaning of, ... ... 18 

of the course of a river, when sudden, (see Dereliction, 

sudden), 

when gradual, (see Derelection, 
gradual), 

jalkar right to follow, (see Fishery) 
of the course of a river, when sudden, intersecting an 
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Channel of a river, 

definition of, ... .. 19-20 

natural and artificial, ... . zo 

fordable, see Fordable Channel, 
encroachment therein by individuals, (sea Encroachment 
on Navigable River-Beds) 

Chur, see Islands. 

’ # 

Claims, see Title 

under different clauses of the Regulation constitute distinct 
title, 

‘•Claims and Disputes’’ in Sec. 3, 

whether the word “dispute” is redundant,... 209-211 
Classifications of Accessions, see Accession. 

Coast, see Seacoast. 

Contiguous Accession, 

probable origin of the law of, ... .,415-416 

whether to be gained by “imperceptible degrees”, .. 4^6 
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“most contiguous” in cl III, part II, explained, ... 417.419 
to one of the neighbouring estates ... ... 419-420 

to more than one estate, ... ... ... 421 

persons entitled to, ... ... ... 420 

rules of assessment of revenue and rent thereon ... 422-423 

Creek, see Seacoast. 

Custom, 

of deep stream rule, probable historical account of, .. 179-181 
cases where the question of deep-st.eam rule, discussed,... 182-184 
of dhardhwci ... ... ... ... 184 

cases dealing with the custom of dhardhura ... 184-186 
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decided cases relating thereto, ... ... ... 187-188 
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exhaustive, ... ... ... 188 
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“clear and definite ” in Sec. 2, meaning of, ... 160 
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Deep-Stream Rule, see Cu item. 
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relation thereof to alluvion ... . 138-139 

ownership of derelict land as stated by Lord Hale, ... 139-140 
distinguished from alluvion under English law, ... 140-141 

is same as reliction, as used by Lord Hale and American 
writers - . .. ..140 

derelict land associated with sudden and perceptible 

retreat of the sea, ... . . . t.,o 142 
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by convulsion of nature ... ... ... 162 

Diari, meaning of, .. ... ... 196 
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„ Act VIII of 1S69, 550-551 
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probable intention of the Legislature, ... ... 202 
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effect of the Indian Easement Act, No. V of 1882, 464-466 

Bengal cases before the Limitation Act of 1877, 
when fishery was treated as immorable property. .. 466-467 
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■5. signification of, ... .. ... 131 
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when sudden, submergence of lands follows, which is 
Inundation of the Roman law, legal consequences 
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when affecting ownership, process thereof is gradual ... 137-138 
“without any gradual encroachment’’ in Sec 4, cl. II, 

significance of, ... ... ... 340-346 

on the banks of a private stream, legal consequences of, 486-487 


Encroachmemt by individuals, 

on the beds of navigable tidal risers, or on the channel 
thereof, meaning thereof, discussed with reference to 
furprestures under English law, ... ... 6S7 

when ownership of such beds is in the Crown, legal 

consequences of, .. ... ... 687-6S8 

when the property of the bed is in the subjects, legal 

consequences of, ... ... 689690 

on the beds of navigable rivers in this country, a nuisance 
under sec. 268 of the Indian Penal Code, whether owned 
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points of distinction between the laws of England and 

India ... ... 695 696 

when riparian rights or public benefit, a good defence 
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EsT.tTE or Tenure in cl, I, proviso i, meaning of .. 288 
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Estoppel, rule of, 
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reformed land and settle with the original proprietor, 
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■ see Thakbubt Survey; Revenue Survey; Rennell’s Survey; 
of gradual accession, see Accessicn, 
of identity and recognition, see Avulsion, 
of intention of retention of property in the diluviated site, 

(see Reformation.) 

of navigability .. see Navigable Rivers 
EXTENt, 


of the legislative power of the Governar-General in 
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of the sea under Reg. XI of 1825, ... 74-75 

of the territorial jurisdiction over the sea, (see Sea) 
of local operation of Regulation XI of 1825, 176-178 

of local limits of the jurisdiction of Civil Courts in India, 

(see Local Extent) 
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exclusive right of another, is several fishery, 
whether the grant of several fishery passes the soil, 
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right of, with the owner of the soil, a free fishe y, 
right of, to follow the change of the course of non tidal 
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under American law 
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river, tidality or non-tidality does not affect the question 
in this country, ... ... ... ... 457-459 

(see River', 

several fishery not importing the ownership of the 

soil, .. ... — 459, 471-473 

(see Reels) 

right of the owner of the soil to fish — a territorial fishery 459-473 
his tight to grant to another, a several fishery, .. 459-460 

right of, whether acquirable by prescription, • • . 460-4 63 

(see Easement) 

whether acquirable by adverse possession ... 464-467 
when an immovable property under the Limita- 
tion Act, ... ... - 467-469 

whether unlimited persons can prescribe the 

right of, ... ... •• 469-471 

tight of, if land within the meaning of the Land Acquisi- 
tion Act, No. I of 1894 ... ... ••• 46" 

territorial fishery on the boundary of two estates, how far 
affected by the change of the course of the river, ••• 473-476 
in Reels, Jheels, and Lakes, .. ... 114,119-120 

“ jalkar right of fishery” in sec, 4, cl. IV, if significant, ... 476-480 
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of, ... ... 23, 26, 435-436 

whether such right is indissolubly connected with the 
ownership of the soil, discussed ... ... 124-125 

whether acquirable by prescription or custom, 381-382 

right of, extends to all channels connected with the 
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but not to channels with which connection is 
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right of, to follow the change of the course of the river ... 29, 129 
Fishery in the Sea, ... ... ... 71 

right of, vested in the Crown ... 122, 367-368, 377-378 
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Fi'?hfr\ in N.ivyable Fakei, 

right of, discussed gene*ally . ... ... 121-122 

(sec Lakes). 

Fisherm.\n, 

not entitled to le.ave boats or to dry n .ts on the bank 


to use it for a purpose accessory to fishing . 724 

such right is acquirable by prescription, ... ... 725 

FcRDABLE CH\N>IF,t., 

definition of, by the Bill of 1881, see Appendix, 408 

cases dealing with the physical aspect of, .. 408-411 

rules deduced as to what constitutes, and what not, ... 41 1 
“at any reason of the year' in cl. Ill, explained ... 412-413 

at any points ‘‘between such island and the shore” in 

cl III, explained . ... ... 414-415 


whether the rule of, applicable to channels which 

happened to be unford ible at the time of formation, ... 389-390 
decisions holding that the condition of not being fordable 
until disposed of by Government is meant, ... 390 

decisions holding the view that the status at the resurvey 
is meant, ... ... ... ... 391 

decisions holding that the cf'ndition at the time of forma- 
tion IS referred to, . .. 391-395 

last view accepted by the Full Be.ich, ... ... 394.-395 

Full Bench decision and Act IV of 1868, B. C. (T.hc 

Bengal Alluvion -Act) .. ... ... 395-396 

Foreshore, see Seashore, 

definition and extent of, . ... ... 89-90 

ownership of, vested in the Crown under English law, ... 55-57 

presumption in favour of the Crown, a common law 

theory, . . ... ... ... 711-712 

whether applicable to mofassil in India and reasons for 

the view, .. ... .■ 713-717 

ownership of, when a riparian right, ... .. 718-719 

Government, 

position of, in khas estates, 
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right of, to alluvial accretions, (see Accretion), 
right of, to reform rtion in situ, (see Reformation), 

- ' island at the disposal of, (see Island in large Navigable 
Rivers), 

right of, limited to revenue in respect of accretions, ... 293-294 
suits by, ih the capacity of a private zemindar ... 583-585 

whether a necessary party, in suits by the original owner, 

when reformed land is settled with a third person, ... 58 r 582 
in suits for decla'ation of the right to settlement of 

accreted lands ... ... ... 583-585 

Grant of i.and, 

on the b.mlvS of non-tidal rivers, whether conveys the bed, 

. • see Banks of a River, 

on the banks of tidal rivers, extent of, under English law, 711-712 
, presumption of the extent of such grant to high water 

mark, whether applicable ba India in Mofassil, ... 713-717 
, provisions of Hindu law relating thereto. ... 165 

Grantees of land, 

on the banks with reservation of a gopat thereon, whether 
entitled to accretion, (see Accretion). 

Grantees of limited land, see Agri Limit iti, 

whether entitled to accretions thereto, (sec Accretion). 

Gulf, see Seacoast, 

Hinuu L\w on the subject, see Alluvion, 

texts of Vrihaspati ... ... ... 766 

„ Vivadi Chintamani ... ... ... 167 

translation by Prof. Max Muller ... ... 164-165 

„ by P. K. Tagore ... ... 165-166 

provisions thereof, relating to grants of land bounded by 

river, ... ... ... ... 165 

difference of opinion between Vivada Chintamani and 
Viramitroday respecting dissevered land, ... 168 

provisions for preservation of reverain boundary, ... 168 
rules for determining the boundary carried away by rivers, 169 

traces of the deep-stream rule, ... ... 169-170 
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rules similar to Anglo-Indian law deducible from texts,... 170 . 

no provisions relating to churs, ... ... 171-172 

opinion of Benares Pundits ... ... 172 

Hunter’s Siatistical Account, judicial notice of, ... 82-85 

Injunction, see Obstruction to Navigation; and Suits. 

Incidents, see Accretion, 

of accretions, ... ... ... 284-288 

Incrementum Letens, see Introduction, pp. Ill & IV. 


of Roman law, how far applicable to the Regulation. 

(see Alluvion). 

Interpretation, rules of, generally, ... ... 8-9 

relating to Reg. XI of 1825, ... 9-14 


Inundation, see Encroachment, 

legal consequences of, under Roman, English and 


Anglo-Indian laws, ... ... 

••• i 33-*34 

Islands in the Sea, see Extent, 

... 388 

property therein, under English law 

... 366-369 

,, Anglo-Indian law, ... 

... 361 

Islands in large Navigable Rivers — 
different modes of formations thereof, 

... 361 

ownership thereof, under Roman law. 

•" 363-364 

„ French law. 

.. 364-365 

„ English law 

365-368 


as declared by Reg. XI of 1825, — 
definition of, as distinguished from sand-bank, ... 369 

as distinguished from alluvion, — 370-371 

distinguished from land formed by a river encircling a 
part of the mainland, — 37 ° 

“thrown up” in cl. Ill, significance thereof, ... 370 

when thrown up suddenly or gradually, if legal effect 

differ, ••• -- 37 ^- 37 * 

Government’s ownership follows from the property in the 

bed, - - - 372-373 

no right of Government, when the bed is owned by 

individuals, - - 378-379. 386 

“large navigable river” in cl. Ill, significance of, •••387 
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‘ at the disposal of Government” in cl. Ill, construction of, 398-401 
other rights of Government incidental thereto, . 401402 

general rules of equity applicable, when Government fail 

to claim, ... . . ... 402-403 

prior occupation conferring the title to, ... ... 403 

theory of knavish possession discussed, .. .. 403-405 

assessment of revenue thereon. . ... 405-408 

Islands in Navigable Rivers, owned by individuals, — 

ownership of, under the Re gulaticn, ... .. 3S6-387 

Reg. XI of 1825 is not ap plicable to sueh case, 

(see Bed of a Ri-»er) 

(see also Accretic n). 

Isi.tNDS in Non-navigable Rivers — 424 

ownership thereof under Roman law .. 424-425 

“■ „ „ „ French law ... ... 425 

„ ,, „ English law .. 426-427 

„ „ „ American law ... ... 427 

„ „ ,. Reg. XI of 1825 ... . 428-432 

sand-bank or chur in small and shallow rivers, ... 480-481 

principle of cl. IV distinguished from that of cl. I of s. 4 481-482 

assessment of revenue thereon ... ... 485-486 

Jai k vr, see Fishery, 

“jalkar right of fishery” in cl. IV, sec. 4, if significant ... 476-480 
JlfFELS, see Lakes. 

JusTirictTiON of Obstructions to Navigation, 
see Obstruction to Navigation. 

Jurisdiction, 

teiritorial, over the sea, ... . ... 60-61 

of Common Law and Admiralty, ... ... 61-63 

Territorial Waters- Act, ... ... .63 

whether applies to India, ... ... ... 72 

territorial, over the sea i.i c.iminal cases in India, ... 63-65 
local limits of, of a dist ict Court, whether extends over 

3 miles from the shore in civil cases, .. ... 65-73 

Kiiun'i vcaries, charges of, see Riparian Proprietors. 

Land Acquisition Act, see Fishery. 
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Lag I \-Puw see Shikast Paiwast, 

Lakes, see Beds, and Theels, 
modes of formations of, 
ownership thereof, in private estates 

•j „ on the boundary of two estates, 

ownership of accretions therein, 
rules of divisions thereof, 

ownership of, in the derelict bed of private rivers, 

» )• „ , „ of public navigable risers, 124, 127 

„ , a lake which is a gulf of the sea, e g , Chilka, 120 124 

Hall’s view thereof, whether applicable to India, . 128-129 

whether Reg XI of 1825 applies to lakes, 115, 130-131 

opinion of Roman jurists relating thereto, 13 1 

Limit \T ioM, rules of, under the Indian Limitation Act of 
I9°8, ... ... 615 

relaitnq io 7efoimt,d hwd , — 

possession duiing submergence is presumed to be with 
the original owner . ... 615 

run against the the true owner from dispossession after 

reformation . ... 615 616 

presumption of possession is in favour of the legal owner 
and not of a w rong doer • ... 616-619 

such presumption depends upon the circumstances of 
the case, . . ... 619 

It may be rebutted, ... 62a 

such presumption may be in favour of a trespasser if his 
title has been perfected by advei se possession, ... 621 

lessor not affected by trespass against the lessee, .. 620 

plaintiff to prove possession only at the time of diluvia- 

tion when land reforms within 12 years of the suit, .. 622-624 
a wrong-doer is not entitled to tack his possession after 
different reformations, in cases of repeated diluviations 
and reformations, . •• 624-630 

no onus upon the plaintiff to prove possession within 
12 years of the suit, when the land reforms within 


ivi- 

J’ages. 

... rr3 

■ 113-114 
... 114-11S 

. 11S-116 

117- 118 

118- 120 
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that time, or the question of possession can not de- 
termined, an exception to the general rule, ... 630-634 

plaintiff failing to prove possession at the time of diluv ia- 
tion or at any time within 12 years, his suit is liable to 
be dismissed, ... ... ... .. 634-635 

onus to prove that the land reformed was not in a fit 
state of user lies upon the plaintiff, when the land 
reformed beyond 12 years of the suit, ... 635-63 6 

onus upon the defendant to prove his plea of limitation 
when the land reforms within 12 years of the suit, .... 630 634 
cases where Art. 142 of Sch. I of the Limitation Act of 

1908 applies, ... .. ... ... 638-643 

Lands reforming before 12 years, condition thereof deter- 
mines the applicability of Arts. 142 & 144, ... 636-638 

cases where Art. 144 of Sch. I of the above Act applies, 622-634 
relating to accreted land , — 

not running against the riparian proprietor, so long the 
accretion is temporarily settled by revenue-authorities 
on his refusal, ... ... ... 643-648 

payment of malikana saves Iris right, (see Malikana), 
limitation begins to run when the settlement is made 

permanent, ... ... ... 645-646 

Collector’s possession is not adverse to the true owner, ... 647-649 
limitation applicable to suits for malikana, (see Malikana), 
special rule of, under Art. 45 of Sch. I of Act IX of 1908, 
applicable when Government refuse a settle- 
ment ... ... ... 651-652 

not applicable when plaintiff is not a party to 
the award, ... ... ... 652 

special rule of, under Art. 147 of Sch. I, Act IX of 1908, 
applicable to persons bound by the order of 

Criminal Procedure Code, under Sec. 145, 652-653 
conflict of opinion as to what article is appli- 
cable when land is attached under sec. 146, 

Criminal Procedure Code, ... ... 653-657 

LiMrTED L.and, grant of, see Agri Limitati, 
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Littus, distinquished from Ripa ... ... S4*SS 

Littoral increment, subject to the Regulation, see Extent. 

Legal Memory in India, see Usage. 

Local Extent, 

of the operation of Reg. XI of 1825, ... ... 176-178 

of the jurisdiction of the civil Court, ... ... 66-73 

Mahom MEDAN Law, provisions on the subject, see 
Alluvion. 

Malik-vna, 

recusant proprietor of the parent estate, right to, ... 294 

payment of, m recognition of proprietary right, ... 294-296 

keeps alive the zemindar's right to demand settlement 
from Government, ... ... ... 296 

a transferee of, entitled to demand the settlement, ... 297-298 

rules of limitation applicable to suits for, ... ... 649-650 

Maps, see Evidence & Diara. 

Nadibharati i.and, see Alluvion, 

Nadi-shikasti, see Sbikast-Paiwast. 

Navigable River, 

literal meaning of the term ‘ttavigable’ .. ... 31 

as understood by the Common Law of England, ... 31 
rights connected with the public navigation thereon, ... 31-32 
evidence of navigability, ... ... 32 

cases on the point decided in England, ... ... 32-35 

right of navigation, acquirable by user, grant, dedication, 
and Act of Parliament, ... ... ■••35 

navigation for -^rds of the year proves navigability, . 33 
in legal sense and technical sense, ... 36 

meaning of the term as understood by Roman Civil Law, 36 
„ ,. „ in the words of the Digest. ... 36 

„ „ „ ,. „ of Code Napolean, ... 36 

„ „ „ as understood by American law, .. 37-38 

private streams made navigable by artificial means, ... 38 
the term navigable as interpreted by decided cases in 
India, ... ... >■• .■. 38-41 

definition deduced therefrom, ... ...41 
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capacity of floatinglogs, not a test of, 
presumption of ownership in favour of Government, see 
Bed of a River 

ownership by individuals, see Bed of a River, 
obstacles thereon, see Obstruction to Navigation. 
Navigability, if interchangeable with Tidal tty, in this 
country, 

cases where the words navigable and tidal are found 
together, raising the presumption weaker and stronger 
according to circumstances ... 

Navigation, right of, 

may be acquired by immemorial user, 

•Viustomary navigation” in sec. 5, meaning of, 

' public rights, incidental thereto, ... ... 

„ „ on the banks of navigable rivers, 

„ „ on the foreshore of tidal rivers, 

Non-navigable rivers, 
may be tidal, 

ownership thereof, see Bed of a River, 
right of fishery therein, see Fishery, 
sand'bank or chur therein, 
alluvion therein, 

Non-tidal, see Tidal and Non-tidal. 

Nuisance, see Encroachment by individuals, 
distinquished from purprestures, 
difinition under the Indian Penal Code, 
distinction between the laws of Ei^land and India, 
acts or omissions in lawful exercise of private rights, 
whether constitute, ... 

acts beneficial to the public, whether constitute, 
abatement of, private nuisance by individuals, . . 

„ „ public nuisance by individuals, 

remedies therefor, see Obstruction to Navigation, 
Obst.vcles to Navigation, removal thereof, 

see Obstruction to Navigation. 
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Obstruction to Navic.atios, see Encroachment by indivi- 
duals, 

on the beds or channels of navigable rivers, ... 696-697 

removal thereof, under Enj^ltsli law, — 

by criminal Courts, .. .. 699-700 

by suits for injunction by a member of the public 
specially damaged, ... ... 699 

by information by the Attorney-General of his own 
motion, or at the relation of private persons, ... 700 

' removal thereof, under Indian laio — 

by criminal Courts, ... ... ... 701 

by suits for injunction by a member of the public speci- 
ally damaged, .. ... ... 700-701 

by Advocate General, or by two or more persons with his 

consent in writing, ... .. ... 704-705 

cases where riparian rights would be a good defence, ... 702-704 

cases where public benefit is a good defence, ... 706-709 

authorised by statute, ... .. ... 708 

to private right of navigation, 

by suits for injunction without proof of speci.il damage, .. 697-699 
Original Site, 

old distinction between site and surface discussed, .. 490 494 
property therein during submergence, 
retention of property therein, 

abandonment of property thereof, see Reformation. 

Onus, to prove identity and recognition as in cl. 11 , ... 353-354 

to ]irove possession in suits for reformed lands, when 
upon the plaintiff and when upon the defendant, see 
I. imitation 

Or, in Sec. 2, of the Regulation should be .ead a-, ‘and’, . 197-198 
should be read after “Jalkar" in “Jalkar right of fishery" 


in cl IV, ... . . 4S0 

Preamble, Regulation XI of 1S25, • . 12 

necessity of, discussed generxlly, .. ... 14 

relation of, to the enacting pirt, 15 


one instance of disagreement in the Regulation, .. 16 
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Prescription, 

right of fishery aequirable thereby, 381-382, 460-463, 469-471 
„ „ navigation „ 35, 705-706 

Principles of equity and justice, 

applicable to cases not specifically provided for by the 

Regulation, ... 75,117-118,279-280,325,488 

exhaustive enumeration of such eases is impracticable ... 488-489 
Provisions, meaning of, in cl. Ill, part II. ... 422 

meaning of, in cl. IV,... ... ... 485 

Ports, see the Indian Ports Act (No. X of 1889), ... 72 

the tight of a riparian proprietor to levy toll in the 

vicinity thereof, ... ... ...720-721 

PURPRESTURE, 

definition of, ... ... ... ... 687 

distinguished from encroachments under the Regulation, 687 
punishment for, and removal of, see Obstruction to Navi- 
gation. 

Reformation in Situ, meaning of, ... ... 489-490 

unsettled state of the law prior to Lopez's case, discussed, 490-495 
conflict of opinion due to the supposed distinction 

between surface & site, .. ... 495-496 

principle of law, enunciated in Lopez’s case, ... 496 500 

land washed away and afterwards reformed on an old site 
is the property of the original owner — cases dealing with 

this view, .. .. ... . . 500-503 

law applies to land reformed on the opposite bank, ... 504 
„ „ „ „ as islands in the middle of 

the stream and contigu- 
ous to other islands, ... 505-507 
as adhering .to contiguous 

mouzas ... ... 507-508 

„ „ whether the site is permanently or tempora 

rily settled, ... ... 509 

„ not applying to cases of abandotnnent of site, .. 500 

reduction of revenue constitutes abandonment, ... 509-511 
temporary remission not a affecting the position, ... 511-513 
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lapse of time constitutes aband jmient, 
evidence of retention of prope ty in the site, 
persons entitled to — 

Government, 

purchasers from Government whether entitled 
reformation of the mehal as it stood originally, 
tenants with occupancy right, 
tenure-holders after remission of rent, 

—a case of extreme liardship upon landlord, 
tenants in the N.-W. Provinces, 
occupancy and hereditary tenants in the Punjab, 
malik kabza^ 

adna maliks against a'.a maliks, 
lakhirajdars and mafeedars, 
purchasers at private sales, 

[lurchasers at sales in execution of decrees, 
suits for recovery of reformed land, resumed by Govern- 
ment, ... ... ... .. 573 

suits for declaration of title to reformed land resumed by 
Government and settled with the original owne , 
whether estoppel a])plies to. see Estoppel, 
when such land is settled with a third person, whether 
Government a necessary party in suits for recovery 
thereof, see Government. 

whether cstojipel can be urged, if a suit is brought by 
Government for reformed land, after dealing with such 
land under the provision of Act IX of 1847, 

sec Estoppel, 

Rr.i.iruvno.v, definition of, 2 

XI of 1S25, see Introduction, p. II, 

defects thereof, recognised by Government, ... 3-4 

law declared thereby is declaratory, see Declaratory Law, 
rules of interpretation thereof, see Intetpretation; see Title, 
reference to the preamble, see Preamble, 
provisions thereby in the form of rules, see Enactment of 
Rules, 
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mt applicable to a private navigable river, see Bed of a 
River. 

local e.Ktent of, see Local E.\tent. 

see Accretion, assessment of revenue thereon, 
assessment of rent thereon, 

“or any other Regulation in force” m cl I, proviso r, 

meaning thereof discussed, ...301-302 

Rent, see Accretion, assessment of rent thereon, 
see Diluvion, reduction of rent thereof, 

Rent Free Tenures, liability to pay rent for accretions, . 321-323 
Rennell’s Survey, — 

a short account of his work, ... ... 638-660 

practical value thereof, ... ... ... 660 661 

legal value of Rennell s maps as laid down by decided 

cases, ... ... .. 661-668 

rules as to evidentiary value of his maps deducible 

therefrom, ... .. .. .. 668 669 

Report of the law officers of the Sudder Dewaiiy .Idalat 173-174 
Res Judicata, see Title, 

whether bars a fresh suit claiming a title under a different 
clause of Reg. XI of 1823, e. g , claim of reformation 
failing, if a fresh claim of accretion is maintainable, . 603-607 
whether a second suit is barred by, if the same title, 

e. g., of accretion to another estate, is claimed, -■ 607 609 
, a second suit is not barred by, for a portion of the 
claim in the previous suit, dismissed on the ground of 
being not maintainable at the time of that suit, 609 611 

a subsequent suit for the portion dismissed in the previ- 
ous case without being put in issue is not barred by, ... 612-614 
Revenue, see Accretion, assessment of revenue thereon, 
see Diluvion, reduction of revenue thereof, 
suits relating to illegal assessment of revenue, see 
Suits, 

Revenue Survey, 

the main object of, ... ’ ... 670-67 
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relative evidentiary value of revenue survey maps as 

compared with thak maps, ... ...677- 679 

evidentiary value of survey maps prepared under the 

authority of Government, ... ... 680-682 

as evidence of possession they are evidence of title, .. 38 r -386 

survey maps are not conclusive evidence of the limits of 
estates permanently settled 
Kipa, under Roman law, 
distinguished from Littus, 

Ripariau Proprietors, 

their right to the accretions to their banks, 
to erect works to resist encroachment by the river, 
of free access to their banks from the river, 
their right of way across the island attached to their 
bank when such island is in possession of Govern- 
ment, ... ... ... ... 7*4 

to levy tolls, khuntagan' and other charges for using the 

banks, ... ... .. 718-721 

to erect bridges on piers over private navigable rivers, not 
interfering with navigation, ... 690 

if entitled to prevent fishermen from drying their nets on 
their banks or using them for purposes accessory to 
fishing, ... ... ... 724-725 

their right to land, carried away by the river, if identifiable, 327 

„ „ ,, ,, reformed on their site, (see Reforma- 

tion) 

if liable to allow the public navigating the river a reason- 
able use of their banks, ... ... ... 724 

have no right to obstruct the towing path along their 
banks, ... ... ... 726-729 

„ „ „ to encroach on the beds or channels of 

navigable rivers, 

(see Encroachment by individuals.) 

River, definition and e.xtent of, ... ... 20 

constituents of, under the Regulation, ... 21 

subterranean streams not intended, ... ... 21 


... 682-684 
... 42 
... SS 

... 218 
... 722-723 
... 721-722 
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classification of, under English law, tidal and non-tidal, 

(see Tidal and Non-tidal; 
ownership thereof, under English law, connected with 

tidality and non-tidality, ... . 367-368, 425-427 

classification of, under the Regulation, ... ... 21 

(see Navigable and Non navigable Rivers). 
River-Bed distinguished from Sea-Bottom ... ... 127 

Ruees, see Regulation, 

general, in Sec. 3 explained, see Enactment of Rules, ... 208-209 
of alluvion, rationale of, see Alluvion. 

Sea, 

within the body of the county, extent of, under English 

law, . S 9 60 

ownership thereof, under the English law, ... 366 367 

extent thereof, under the Regulation, (see Extent), 
territorial jurisdiction over the sea, under English law, 60-63 

under Anglo Indian 
law, 

in criminal cases,... 63-65 
in civil cases, ... 65-73 

Sea-shore, definition of, (see Foreshore), ... 5O 

distinguished from the banks of rivers, .. 55 

kinds of shore according to the tide-^, . ... 55-57 

ownership thereof, ... ...56-57 

variation of the line thereof, with the recession and en- 
croachment of the sea, ... .57 

Sea-Coasi, under the Regulation, see Introduction, p. III. 
includes bays, estuaries, creeks, arms of the sea, etc. on 

the the Bengal Coast, ., ... 58,73-74 

extent of the seacoast of Bengal, ... ... S5-89 

physical aspect of the Bengal seacoast, ... 78-8 r 

necessity of the study thereof, ... ... 76-78 

conclusions as to the physical processes of alluvion on 

the sea-coast, ... ... ... 81-S2 

Sea-Bottom, distinguished from river-bed ... .. 127 

ownership thereof, under the Regulation .. 378-371 
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SHiKAS'i-PAiAWf>r, derivative meaning of, ■ ... 
Nadi-Shikasti, 

Lagta-Paiwasti „ „ „ 

Sasthal-Paiwasti „ „ „ 

nomenclature bearing the influence of the Mahommedan 
rule. 

Suits, 
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195- 196 
196 
196 
196 

196- 197 


if maintainable in civil Courts, to contest liability to 

assessment of revenue on reformed land, „ 558-569 

if maintainable, when land reforms after reduction of 

revenue, ... ... 569-570 

if maintainable, when assessment of revenue is contrary 

to the terms of the original agreement, ... ... 570-573 

regarding reformed land generally, see Reformation, 
by Government, (see Reformation), 

for declaration of the right to settlement of accreted land 
from Government, (see Accreted Land), 

whether Government, a necessary party to such suits, 

(see Government), 

for injunction to remove nuisances, 

('see Obstruction to Navigation)^ 
for assessment or enhancement of rent of accreted land, 
if maintainable, for a claim of back rent, (see Accretion). 

Strlam, private, made navigable by user or prescription, .. 35 


by artiflcial tneans, .. 38 

right of fishery therein, (see Fishery), 

encroachment on the banks thereby, ... 486-487 
SUUDLR DeW.VNN.W Au.\WI.UT, ... ... ... 162-163 

decisions passed thereby, prior to the Regulation. ... 174-176 

Territorial Juridiction, see Sea, 

Territorial Waters Jurisdiction Act, ... --63 

whether applicable to India, ... 72 

Th.vkbust Survey, the object of, ... ... 671 

procedure adopted for the purpose, ... 671-673 


thakbust maps, as good evidence of possession at the 
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time they were made and to prove boundaries of 
estates settled permanently ••• • 673-676 

as evidence of possession, they are evidence of title, 381-386 

thakbust maps are not evidence of subordinate tenures, ... 676-677 
„ „ ,, „ conclusive evidence as to the 

boundaries of estates settled permanently, ... 682,684 

comparative evidentiary value of thak and survey maps, 677-679 
Tides, kinds thereof, see Sea-shore, 

Tidal AND Non-tid\t , definition of, .. ... 21 

kinds of tides, . ... ... 21 

tidality as the test of navigability at Common Law, ... 22 
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